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Introduction 

More  than  seventy  years  ago,  John  M.  Shirley  prepared  an 
address  for  the  New  Hampshire  Historical  Society  on  The 
Early  Jurisprudence  of  New  Hampshire,  which  the  Society 
printed  in  its  Proceedings.  In  1885  it  was  published  separately. 
A  work  of  learning  and  sound  judgment,  it  attracted  at  the 
time  less  attention  than  it  deserved.  Even  the  Supreme  Court, 
possibly  disliking  Shirley’s  over-blunt  remarks  about  their  ig¬ 
norance  of  our  early  practice,  was  inclined  to  undervalue  it,  if 
tradition  is  to  be  believed. 

Though  mainly  sound  in  its  conclusions,  the  book  was  de¬ 
ficient  in  research.  For  the  years  prior  to  1700,  it  depended  on 
the  enactments  of  the  Massachusetts  General  Court  (in  force 
in  New  Hampshire  from  1641  to  1679),  upon  those  of  the  New 
Hampshire  Assembly  after  1679,  and  upon  a  few  score  copies 
of  original  court  papers  transcribed  by  Judge  Jeremiah  Smith, 
besides  a  few  printed  in  the  first  volume  of  the  Provincial 
Papers  and  the  eighth  volume  of  the  Collections  of  the  New 
Hampshire  Historical  Society.  Shirley  supposed  he  had  ex¬ 
hausted  the  material.  Speaking  of  the  early  doings  of  our 
courts,  he  remarked,  “But  very  little  of  this  has  been  preserved, 
either  in  records  or  otherwise.”1 

On  the  contrary,  there  were,  in  1883,  thousands  of  the  orig¬ 
inal  court  papers  in  the  office  of  the  Clerk  of  the  Supreme  Court 
at  Exeter,  as  well  as  a  nearly  complete  run  of  the  records  of 
the  courts  in  the  county  that  comprised  Dover  and  Portsmouth, 
1641-1679.  At  Salem,  Massachusetts,  there  were  copies  of  the 
records  and  of  many  of  the  papers  of  the  courts  that  sat  for 
Exeter  and  Hampton  during  the  same  period.  Most  of  these 
were  probably  ill-arranged  and  not  easily  available  seventy-five 
years  ago,  and  Shirley  may  be  forgiven.  Frank  B.  Sanborn  spent 
some  time  on  the  material  at  Exeter  when  preparing  his  New 
Hampshire.  But  nobody  seems  heretofore  to  have  examined 
all  the  now  available  material. 
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In  late  years  the  records  and  papers  at  Salem  have  been  put 
into  print,  while  those  formerly  at  Exeter  have  come  into  the 
State  Archives  and  have  been  arranged  so  that  it  is  compara¬ 
tively  easy  to  examine  them.  The  time  seemed  ripe,  therefore, 
for  going  over  the  whole  field,  at  least  prior  to  1700,  when  our 
jurisprudence  had  in  all  important  respects  taken  the  pattern 
that  it  retained  until  well  after  the  American  Revolution,  and 
to  a  great  degree  retains  today. 

Out  of  the  search  has  come  a  pretty  clear  picture  of  the  way 
our  early  courts  operated  and  a  great  respect  for  the  unlearned 
men  who,  using  their  traditional  English  law  as  a  base,  exer¬ 
cised  shrewd  invention  in  practice,  and  even  in  substantive 
law,  in  order  to  produce  a  judicial  system  fit  for  their  new 
world.  They  may  not  have  known  it,  but  they  treated  the  com¬ 
mon  law  as  a  vital  and  growing  body,  adaptable  to  their 
changed  condition  after  the  migration  across  the  Atlantic. 
Some  of  their  innovations  in  practice  were  forgotten  early  in 
the  nineteenth  century  by  judges  who  looked  for  their  prece¬ 
dents  to  the  books  of  Old  England,  rather  than  to  the  unpub¬ 
lished  precedents  of  New  England.  But  under  Chief  Justice 
Doe  our  courts  returned  to  something  of  the  liberalism  of  the 
seventeenth  century,  though  they  in  turn  did  not  know  that 
they  were  doing  so.  Lawyers  may  be  expected  to  find  this  in¬ 
teresting.  They  may  also  like  to  learn  that  from  the  beginning 
we  were  more  forward  than  the  English  —  sometimes  much 
more  forward  —  in  the  development  of  substantive  law. 

Even  the  general  reader  may  find  in  the  pages  that  follow 
some  side-lights  on  social  history  and  upon  the  independent 
economic  and  political  ideas  of  the  early  settlers,  a  century  and 
more  prior  to  the  American  Revolution.  Frank  B.  Sanborn 
had  full  warrant  for  calling  his  book  New  Hampshire:  an 
Epitome  of  Popular  Government.  Finally,  even  those  who  care 
little  for  legal,  social,  political,  or  economic  history,  cannot 
fail  to  find  in  the  study  of  the  seventeenth  century  records 
many  “human  interest  stories,”  as  they  are  called  by  modern 
journalists. 
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Court  records  reflect  the  social  conditions  and  manners  of 
the  time.  Courts  have  to  deal  much  with  unmannerly  persons, 
but  such  persons  were  not  necessarily  representative  of  the 
whole  community  in  the  1600s,  any  more  than  they  are  in  the 
1900s. 

According  to  the  old  tradition,  the  Puritans  were  cold,  stiff, 
and  priggish.  Modern  historians,  who  have  taken  to  reading  the 
court  records  more  than  was  the  wont  of  the  traditionalists, 
tend  to  the  view  that  the  Puritans  were  roisterers  and  over- 
indulgent  sexually.  Both  characterizations  are  much  over-gen¬ 
eralized.  It  may  be  that  those  who  read  these  pages  will  need 
to  be  cautioned  against  the  “modern”  estimate  of  the  Puritans. 

A  study  of  a  number  of  related  families  living  north  of  the 
Merrimack  River  prior  to  1700  yielded  interesting  results. 
Involved  were  more  than  ninety  individuals  old  enough  to 
have  court  records,  provided  they  had  the  wrong  tendencies. 
They  are  believed  to  represent  a  fair  cross-section  of  the  popu¬ 
lation  —  just  fairly  average  people.  Among  the  ninety-odd  was 
a  licensed  taverner  of  Hampton,  once  County  Treasurer,  again 
a  provincial  judge  basely  under  the  thumb  of  Governor  Cran- 
fleld.  There  was  a  great  rout  at  his  public  house,  during  which 
an  inebriated  guest  thought  that  a  witch  had  made  use  of  an 
enchanted  bridle.  The  taverner  came  to  a  bad  end  by  drinking 
too  much  of  the  liquor  he  kept  for  sale. 

Then  there  was  the  virago  of  Salisbury,  Massachusetts,  en¬ 
gaged  for  many  years  in  bickering  with  her  neighbors  across 
the  garden  fence.  On  one  occasion  she  shrieked,  “If  my  Cattell 
have  stooid  your  corne  your  piggs  have  stooyd  Mine  wheat,” 
whereat  the  dame  on  the  other  side  of  the  fence  swore  by  St. 
Dunstan.  Though  tradition  says  that  this  virago  was  an  Indian, 
and  though  she  once  admitted  being  often  “distempered  in  hir 
head,”  her  diluted  blood  ran  in  the  veins  of  five  governors  of 
American  states  and  territories  in  the  nineteenth  century.  One 
of  her  sons  was  charged  with  theft.  That  makes  three  out  of 
ninety-odd. 

For  good  measure  let  us  add  another  woman  of  Salisbury,  a 
veritable  saint,  a  doer  of  works  of  mercy.  She  was  convicted  of 
witchcraft  upon  the  forsworn  testimony  of  those  imps  of  Satan, 
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the  “afflicted  children’’  of  Salem  Village.  She  escaped  the  gal¬ 
lows,  perhaps  because  the  last  lot  of  convicted  unfortunates 
were  too  numerous  for  all  to  be  carried  in  the  death-cart. 

The  rest  of  the  ninety-odd  appeared  in  court  only  as  parties 
to  humdrum  civil  actions,  as  witnesses,  as  jurors,  or  as  court 
officials.  So  the  more  unpuritanical  of  the  inhabitants,  who 
furnished  the  “color’’  and  scandals  of  the  courts,  were  perhaps 
three  per  cent  of  the  whole,  maybe  even  less.  The  rest  were 
people  who  worked  hard  six  days  of  the  week  and  went  soberly 
to  church  on  the  Sabbath. 

Everybody  had  to  attend  religious  meetings  in  those  days, 
on  pain  of  prosecution  in  the  courts.  Now  and  then  only  did 
a  man  appear  so  inebriated  that  he  raised  a  hullaballoo  or 
became  shamefully  ill  on  the  floor  of  the  meeting-house.  But 
almost  everybody  then  believed  in  utter  freedom  of  speech, 
and  as  a  result  there  was  much  plain,  and  some  fancy,  name¬ 
calling.  Some  men,  as  well  as  some  women,  were  given  to 
gossip,  and  suits  for  defamation  were  rather  common.  Many 
were  also  such  stiff-backed  independents  that  they  had  to  be 
brought  to  the  bar  for  contempt  of  court.  The  most  frequent 
crime  was  drunkenness.  Apparently  everybody  drank,  though 
mostly  in  moderation.  Next  was  fornication,  though  a  good 
share  of  the  cases  were  probably  those  where  there  was  “pre¬ 
mature’’  birth  of  the  first  child  after  marriage.  Theft  was 
infrequent.  Assault  and  battery  were  somewhat  common,  es¬ 
pecially  where  the  parties  were  under  the  influence  of  liquor. 
But  homicide  was  practically  unknown. 

On  the  civil  side,  cases  were  so  numerous  that  one  would  be 
tempted  to  think  that  the  people  were  commonly  litigious.  In 
some  instances,  of  which  Edward  Colcord  and  Walter  Bare- 
foote  were  notorious  examples,  the  extremely  litigious  spirit 
did  occur.  But  one  must  remember  that,  in  a  time  when  it 
was  difficult  to  do  business,  and  when  there  was  little  or  no 
cash  with  which  to  discharge  debts,  there  was  bound  to  be 
much  litigation.  So  we  must  avoid  hasty  conclusions  when  we 
find,  in  1648,  the  County  Court  at  Dover  handling  for  that 
town  and  Portsmouth  alone  sixteen  criminal  cases  accumulated 
in  thirteen  months  and  a  heavy  civil  docket  for  a  population 
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of  less  than  five  hundred.2  A  proportional  docket  today  in 
Strafford  County  would  be  far  beyond  the  powers  of  the  Su¬ 
perior  Court  as  now  organized.  The  contrast,  however,  is  due 
more  to  the  character  of  frontier  times  than  to  the  characters 
of  the  people. 

With  these  preliminary  remarks  as  to  social  conditions  by 
way  of  caution,  we  may  review  the  work  of  the  courts  of  New 
Hampshire  in  the  seventeenth  century.  The  period  falls  rough¬ 
ly  into  three  divisions.  First,  there  was  the  time  before  1642 
(1644  in  the  case  of  Exeter)  when  all  justice,  except  for  Hamp¬ 
ton,  was  administered  in  each  town  separately,  without  any 
over-all  jurisdiction.  Second,  there  was  the  ensuing  period 
through  1679,  when  New  Hampshire  was  united  with  the 
Massachusetts  Bay  Colony  and  enjoyed  her  jurisdiction.  Third, 
there  was  the  time  after  1679,  difficult  to  describe  shortly,  when 
New  Hampshire  provincial  courts  were  organized,  then  dis¬ 
organized  by  the  autocracy  of  Governor  Cranfield,  completely 
abolished  by  the  Revolution  of  1689,  following  which  there 
was  another  brief  union  with  Massachusetts,  after  which  courts 
were  again  organized  on  a  provincial  basis,  becoming  by  1699 
the  ancestors,  by  an  unbroken  line  of  descent,  of  our  present- 
day  courts. 

2For  the  heavy  docket  of  1648,  see  1  PD  55-60.  The  population  of  New  Hamp¬ 
shire  at  this  time  cannot  be  stated  accurately.  Some  have  placed  it  at  more  than 
1000.  Shirley  thought  it  was  even  less.  JMS  18.  The  Dover  Combination  of  1640 
had  forty-one  signatures,  indicating  no  more  than  250  inhabitants.  Portsmouth, 
known  to  be  then  only  half  as  large,  would  count  about  125.  The  Exeter  Com¬ 
bination  of  1639  indicates  no  more  than  200,  and  Hampton  had  300  at  most. 
1  PP  126,  131-133,  151,  152. 
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The  Earliest  Period;  Town  Jurisprudence 

1.  DOVER 

The  oldest  of  New  Hampshire’s  “Four  Towns,”  by  continu¬ 
ous  settlement,  is  Dover.  Traditionally  dated  from  1623,  there 
is  no  contemporary  evidence  of  its  existence  earlier  than  1627. 
The  town  records  during  the  first  years,  if  any  were  kept,  have 
disappeared.  As  far  as  courts  there  are  concerned,  we  have  no 
reliably  dated  record  earlier  than  March  4,  1640,  though  sub¬ 
sequent  to  that  entry  a  modern  hand  has  traced  over  an  illegi¬ 
ble  date,  in  two  places,  the  possibly  erroneous  figure  1637. 

Captain  Thomas  Wiggin,  whose  name  is  written  large  in 
later  judicial  history,  came  over  in  October,  1633,  as  head  of 
the  Dover  settlement.  The  following  month  he  wrote  to  Gov¬ 
ernor  Winthrop  of  the  Bay  Colony  that  one  of  his  people  had 
stabbed  another.  In  case  the  wounded  man  should  die,  Wiggin 
desired  that  the  assailant  be  tried  in  the  Bay.1  It  is  plain  that 
Wiggin  was  prepared  to  administer  justice  in  case  of  assault, 
but  not  in  case  of  homicide.  It  is  not  positively  known,  but  it 
is  probable  that  Wiggin  was  the  Chief  Justice  of  the  Dover 
Court.  The  records  of  that  court,  as  far  as  they  exist,  appear 
in  the  first  nine  pages  of  the  first  volume  of  the  Province  Deeds. 
Insufficient  as  they  are,  they  contain  much  of  interest. 

The  first  page  introduces  us  to  the  prime  litigant  of  the 
century,  also  to  the  business  in  lumber  which,  with  fishing, 
afforded  the  settlers  of  Piscataqua  their  principal  means  of 
foreign  exchange.  We  do  not  learn  by  what  kind  of  court  or  by 
what  process  the  case  of  Clement  Campion  v.  Edward  Colcord 
was  determined,  but  the  resulting  judgment  is  clearly  an¬ 
nounced.  “Edward  Colcord  condemnated  in  2640  clawboard 
&  all  costs  of  courte  &  one  shilling  Damage  the  clawboard  to 
be  delivered  at  the  waters  side  according  to  the  Bill.  Condem- 
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nated  also  in  Twenty  Nyne  shillings  for  the  sayd  costs  of  the 
courte.”  Here  we  find  for  the  first  time  the  bill  of  exchange 
(as  the  promissory  note  was  currently  called  locally)  payable 
in  merchandise,  then  common  and  in  continuous  use  in  New 
Hampshire  for  more  than  a  century  and  a  half.  The  form  of 
the  judgment  might  seem  to  suggest  specific  performance  in  a 
quasi-equitable  jurisdiction  in  a  court  of  common  law.  But  it 
does  not.  Unconsciously,  and  ingeniously,  the  unlearned  court 
was  returning  to  the  earliest  days  of  the  common  law,  when 
“specific  relief”  was  the  aim  of  the  writs,  rather  than  money 
damages.2 

That  was  a  bold  departure  from  contemporary  English 
practice.  In  a  world  where  money  scarcely  existed,  and  where 
clapboards  and  staves  were  exported  in  exchange  for  needed 
imports,  the  earliest  New  Hampshire  settlers  were  not  slow 
to  shape  a  remedy  to  their  needs.  Charles  Doe,  more  than  two 
centuries  later,  unconsciously  followed  their  lead  in  the  in¬ 
vention  of  remedies.  He  shared  with  them  the  Yankee  in¬ 
genuity  they  exhibited  in  the  field  of  law.  Our  first  judicial 
record  speaks  volumes  for  Captain  Thomas  Wiggin. 

Dover  men  were  not  averse  to  admitting  “foreigners”  to  the 
advantages  of  their  court.  Thus  Richard  Bulgar  of  Exeter  was 
both  plaintiff  and  defendant  at  Dover.  While  neighboring 
towns  had  wholly  independent  courts,  such  relaxation  of  juris¬ 
diction  was  a  convenient  adaptation  to  the  circumstances. 
Wrestling  Brewster  of  Plymouth  Colony  appeared  as  a  plain¬ 
tiff;  also,  through  Edward  Colcord  agent,  as  defendant.8 

The  court  dealt  with  a  variety  of  differences  between  man 
and  man.  Hatevil  Nutter  and  Richard  Waldron  (or  Walderne, 
as  it  was  then  written)  got  a  judgment  against  Edward  Colcord 
for  five  pounds  in  money.  They  let  Colcord  off  on  his  engaging 
to  pay  that  sum  to  the  town.  Captain  John  Underhill,  the 
swashbuckling  adventurer,  sued  Colcord  for  “clawboard.”  The 
Rev.  Thomas  Larkham  sued  Richard  Rogers,  and  the  parties 
agreed  to  a  nonsuit.  The  Rev.  Hanserd  Knollys  brought  two 
suits  against  Edward  Starbuck,  later  famous  at  Nantucket. 
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One  was  for  slander,  one  on  the  case.  Though  the  outcomes 
do  not  appear,  probably  Starbuck  would  have  been  able  to 
prove  the  truth  (if  admissible)  of  his  words  in  the  slander  case. 
Underhill  was  presented  (and  that  could  be  only  by  a  grand 
jury)  for  a  crime  perhaps  fortunately  illegible.  William  Hilton, 
one  of  the  old  settlers,  sued  Richard  Bulgar,  but  the  case  was 
agreed.*  Somebody  in  Dover  knew  some  of  the  language  and 
processes  of  the  law. 

Like  all  of  the  early  courts,  the  Dover  Town  Court  put  cases 
out  to  arbitration.  On  March  4,  1640,  the  earliest  reliable  date 
found  on  the  records,  there  was  an  agreement  that  the  case 
of  William  Whiting,  Mr.  Holyoke  and  others  [proprietors  of 
the  Dover,  or  Hilton,  Patent]  v.  William  Cotton,  Francis  Rand 
and  others  should  be  continued  until  May  10,  and  that  each 
side  should  choose  an  arbitrator  to  hear  and  decide  all  their 
pending  cases  before  that  date.  Bond  in  the  sum  of  forty  pounds 
was  given  to  be  bound  by  the  results  of  the  arbitration.6 

As  early  as  1640  we  find  definite  records  of  executions.  On 
one,  a  cow  belonging  to  Richard  Rogers  was  seized  for  his 
Majesty’s  use  and  appraised  at  four  pounds  five  shillings.  On 
another,  a  cow  belonging  to  Anthony  Emery  was  sold  in  open 
market  for  the  same  sum.  So  we  know  the  market  price  of  a 
cow  in  the  Dover  of  1640.*  Mr.  Williams  came  up  from  Straw¬ 
berry  Bank  (Portsmouth)  and  sued  Thomas  Wamerton,  also 
of  the  Bank,  on  a  judgment  due  to  Morgan  Lewis.  He  was  suc¬ 
cessful.7  Executions  and  suits  on  assigned  judgments  were 
handled  with  a  precision  and  confidence  one  would  hardly  ex¬ 
pect  in  a  raw  new  community.8 

This  last  year  of  the  Dover  Town  Court  exhibits  other  ex¬ 
amples  of  judicial  knowledge.  Richard  Waldron  entered  an 
appearance  before  Edward  Calton  (Carleton?).  Calton  may 
have  been  one  of  the  judges;  if  so,  he  is  the  only  one  named 
in  the  records.  William  Jones  was  summoned  to  appear  to 
answer  to  the  suit  of  Thomas  Warnerton.  Jones,  in  an  action 
of  the  case  against  Warnerton,  was  nonsuited  and  ordered  to 
pay  expenses.  These  expenses  were  distinct  from  ordinary 
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court  costs;  in  U grove  v.  Jones,  for  slander,  the  judgment  was 
“Condemnated  in  expenses  Tenn  shillings  8c  cost  8c  [of]  suite.” 
Bulgar  v.  U grove  proves  that  a  defendant  could  recover  dam¬ 
ages  from  a  plaintiff,  for  Bulgar  was  adjudged  to  pay  a  debt 
of  six  pounds  and  costs  of  suit,  to  be  levied  on  the  plaintiff. 
John  Ugrove  suffered  a  verdict  (undoubtedly  by  a  trial  jury) 
on  a  bond  of  thirty-four  pounds  for  1340  weight  of  oak  clap¬ 
board.  William  Jones  and  John  Ugroffe  (thus  it  was  sometimes 
written)  were  ordered  to  give  bond  in  twenty  pounds  each  for 
their  appearance  at  the  “next  general  court  holden  in  Nor- 
tham,”  as  Dover  was  then  called.  Perhaps  this  was  an  “appeal,” 
now  known  as  a  review.  “General  Court”  had  a  very  definite 
meaning  in  nearby  Massachusetts,  and  Dover’s  town  meeting 
may  have  been  a  general  court  of  review,  though  this  is  but 
a  guess.® 

On  September  24,  1641,  we  find  the  first  definite  mention 
of  a  trial  by  jury,  in  an  action  of  the  case,  Warnerton  et  al  v. 
Puddington.  The  records  read  thus:  “The  verdict  against 
Robert  Puddington.  Wee  doe  award  Mr  Thomas  Wanerton  to 
deliver  yt  [that]  one  hundred  8c  a  halfe  of  Clobard  due  to 
Robert  Puddington  8c  Robert  Puddington  is  to  retume  12 
hundred  of  pipe  staves  back  againe  wth  [illegible]  to  the 
aforesd  Mr  Thomas  Wanerton  in  lieu  of  the  aforenamed  5C 
8c  a  halfe  of  cloboard.”  Again  we  find  that  the  difficulty  of 
paying  money  judgments,  with  the  impossibility  of  precise 
balancing  of  complicated  trading  in  lumber,  resulted  in  a 
judgment  for  specific  relief  in  merchandise  equivalent  to  that 
contracted  for.10  The  probable  verdict  by  a  jury  in  the  case  of 
John  Ugroffe  has  already  been  mentioned. 

But  with  a  surprising  knowledge  of  the  ways  of  the  common 
law,  there  often  went  a  want  of  knowledge  of  their  correct  ap¬ 
plication.  William  Hilton  v.  Ambrose  Gibbons  was  an  action 
of  trespass  on  the  case  for  detaining  a  marsh.11  The  inept  use 
of  forms  of  action  probably  did  not  stand  in  the  way  of  justice 
to  the  parties.  The  men  of  1640,  in  carelessness  about  form, 

91  PD  5.  It  is  said  that  the  freemen’s  meeting  in  Salem,  Massachusetts,  was 
called  a  General  Court  in  the  early  days.  Shipton,  Roger  Conant,  124.  101  PD 
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inventive  ingenuity,  and  anxiety  about  justice,  whatever  the 
rules  of  procedure,  were  the  judicial  fathers  of  Chief  Justice 
Charles  Doe  of  more  than  three  hundred  years  later.18  That 
case  of  Hilton  v.  Gibbons  involved  on  the  one  hand  the  claim 
of  a  nearly  original  settler  and  the  claim  of  a  former  steward 
of  Captain  John  Mason  and  his  associates.  It  might  have  in¬ 
volved  the  very  question  of  the  Masonian  title.  If  so,  it  was 
the  earliest  of  all  the  suits  involving  that  claim,  the  last  of 
which  was  to  be  decided  two  thirds  of  a  century  later.  How 
the  case  of  1641  resulted  is  unknown. 

Dover  had  a  lusty  young  jurisprudence  that  did  not  hesitate 
to  modify  common  law  procedure  and  to  adapt  it  to  local  and 
current  needs. 

2.  PORTSMOUTH 

The  judicial  history  of  Portsmouth  prior  to  the  union  with 
Massachusetts  is  shrouded  in  obscurity,  as  are  all  of  that  town’s 
early  happenings.  Nobody  knows  with  precision  the  date  when 
the  town  was  permanently  settled.  It  is  commonly  assigned  to 
the  year  1623,  when  David  Thomson  sat  down  temporarily  at 
Odiorne’s  Point,  beyond  Portsmouth’s  present  limits.  Thom¬ 
son  stayed  but  a  few  years,  and  there  is  no  proof  that  his  settle¬ 
ment  continued  without  a  break  or  that  it  expanded  into  the 
town  of  Portsmouth.  The  extant  Portsmouth  Records  begin 
in  the  1650s.  Before  that  there  was  a  record  book  for  Straw¬ 
berry  Bank,  as  is  supposed.  That  settlement  on  the  mainland, 
with  Great  Island,  now  New  Castle,  became  Portsmouth  in 
1653,  together  with  contiguous  territory  now  included  in  Rye, 
Greenland,  and  Newington.  But  the  old  book  has  long  been 
lost  and  the  new  one  carries  only  an  entry  copied  from  the  old. 

The  earliest  definitely  assigned  date  for  organized  govern¬ 
ment  in  the  present  Portsmouth  is  said  to  be  1633. 18  At  that 
time  agents  were  active  there  in  behalf  of  Captain  John  Mason 
and  the  others  interested  in  a  part  of  the  miscalled  “Laconia” 
Patent,  but  within  a  few  years  they  either  left  the  settlement 
and  the  proprietors’  rights  to  their  fate,  or  remained  to  occupy 
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and  claim  in  their  own  right.14  The  only  judicial  reference  in 
the  present  records  that  concerns  this  study  is  an  appointment 
(date  not  legible)  of  Brian  Pendleton  and  others  to  “call  into 
question  or  ffine  petty  offenders.”16  This  sounds  so  much  like  a 
Massachusetts  formula  that  it  is  nearly  certain  that  it  belongs 
to  a  date  after  1641. 

However,  it  is  hardly  likely  that  there  was  no  administration 
of  justice  before  the  union  with  Massachusetts.  Francis  Wil¬ 
liams  held  somewhat  the  same  position  in  Strawberry  Bank 
that  Captain  Thomas  Wiggin  held  at  Dover.  Once,  when  a 
serious  feud  divided  Dover,  Williams  was  called  to  hold  court 
there.16  It  is  likely  that  he  held  court  in  his  own  settlement. 
However  that  may  be,  the  suits  at  Dover  in  which  both  parties 
were  of  the  Bank  suggest  that  the  Dover  Town  Court  offered 
superior  justice.  That  would  not  be  surprising.  Dover  was  the 
older  settlement;  besides  that  it  was  at  least  twice  greater  in 
population  and  importance  than  the  lower  settlement,  and 
was  to  remain  so  for  some  years.  Only  later  did  Portsmouth 
become  the  metropolis  of  New  Hampshire. 

3.  EXETER 

Exeter,  dating  from  1638,  had  an  independent  jurisdiction, 
even  though  sometimes  her  people  resorted  to  the  Dover  Court. 
Until  she  yielded  to  Massachusetts  in  1643,  Exeter  made  her 
own  laws,  as  for  conservation  of  timber,  for  punishing  treason, 
and  rebellion.17  The  records  are  meager.  The  first  criminal 
fine  imposed  there,  as  far  as  appears,  was  in  1642,  when  Thomas 
Weight  was  amerced  for  contempt  of  court.18  We  do  not  know 
how  the  court  was  constituted,  but  there  was  trial  by  jury  as 
early  as  1639-40. 19  On  September  5,  1643,  the  eve  of  coming 
under  the  jurisdiction  of  Massachusetts,  a  grand  jury  presented 
a  man  for  extortion.  On  the  same  day  one  Biggs  was  ordered  to 
pay  damages  to  the  Sagamore  for  taking  away  and  damaging 
the  Sagamore’s  net.  The  town  was  meticulous  to  protect  the 
rights  reserved  to  the  Indian  by  the  Wheelwright  deed.20  Just 
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as  the  records  of  the  Exeter  court  began  to  show  real  promise, 
the  town  yielded  jurisdiction  to  the  Bay. 

4.  HAMPTON 

Hampton,  settled  in  1638  under  the  authority  of  Massachu¬ 
setts  Bay,  never  had  any  jurisprudence  except  under  the  Massa¬ 
chusetts  system.  At  the  first  town  meeting  in  1639  certain  local 
ordinances  were  passed,  and  the  same  year  Christopher  Hussey 
and  two  others  were  given  power  as  Massachusetts  commis¬ 
sioners  “to  end  small  causes’’  under  twenty  shillings.  For  their 
more  important  judicial  business  Hampton  people  had  to  go  to 
Ipswich  or  Salem.21  Even  after  1641,  though  they  had  an  annual 
session  of  the  County  Court  at  Hampton  and  another  at  Salis¬ 
bury,  the  adjoining  town,  we  sometimes  find  them  in  Massa¬ 
chusetts  courts  beyond  their  county.22 

5.  THE  BOSTON  LAWYER 

There  was  no  sworn  attorney  in  New  Hampshire  until  late 
in  the  seventeenth  century.  Legal  papers  were  drawn  by  those 
laymen  whose  better  education  and  experience  suggested  con¬ 
fidence.  But  in  the  days  before  1642,  men  of  New  Hampshire 
frequently  took  their  legal  business  to  Thomas  Lechford,  an 
English  lawyer  who  practiced  in  Boston  from  the  middle  of 
1638  to  the  middle  of  1641. 

Thus  Lechford  noted  in  1639  that  he  drew  a  bill  of  bargain 
and  sale  of  a  bull  calf  for  £3:8:5  from  Richard  Bulgar,  of 
Exeter,  to  Richard  Parker,  merchant;28  a  covenant  of  service 
of  Elizabeth  Evans  to  the  Reverend  John  Wheelwright,  of 
Exeter,  for  three  years,  the  consideration  being  the  payment 
of  her  passage  and  £3  annual  wages  by  the  minister;24  a  power 
of  attorney  from  Gabriel  Fish,  Exeter  fisherman,  to  Edward 
Rishworth,  husbandman,  to  receive  certain  money  due  Fish  in 
England;26  and  a  bond  for  £70  from  Edward  Colcord  and 
Richard  Morris,  of  Dover,  to  Stephen  Greensmyth,  conditioned 
to  deliver  5000  clapboards  four  and  a  half  feet  long  and  two 
to  five  inches  thick  or  upward  at  the  heart,  every  way  mer- 
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charitable,  at  the  water’s  side  and  within  a  cable’s  length  of 
the  usual  riding  place  of  ships  at  the  mouth  of  the  Pascataqua 
River,  and  to  find  a  boat  or  lighter  to  help  put  them  aboard.29 

In  1640  Lechford  drew  a  power  of  attorney  from  John  Pick¬ 
ering,  of  Pascataqua,  to  Isaac  Allerton,  to  attach  and  bring 
back  Pickering’s  runaway  servant,  Richard  Price;27  a  power  of 
attorney  from  Morgan  Lewis,  Pascataqua  mariner,  to  John 
Pickering,  empowering  him  to  receive  of  Thomas  Warrenton 
[Warnerton]  £14  due  by  bill  [being  the  same  bill  that  figured 
in  the  suit  of  Williams  v.  Warnerton,  above  noted];28  a  bill 
of  sale  and  power  of  attorney  from  William  Downes,  late  of 
Dover,  to  Captain  Richard  Morris,  of  Exeter;28  an  acknowledg¬ 
ment  by  Morris  of  a  debt  due  to  Downes;80  an  acknowledgment 
by  Morris  that  he  owed  Richard  Bulgar  for  goods  received  by 
Downes  of  Valentine  Hill  on  Edward  Colcord’s  account;81  a 
bond  of  Richard  Waldron,  of  Dover,  to  Edward  Payne,  mar¬ 
iner,  for  the  payment  at  Waldron’s  dwelling  of  £40  in  mer¬ 
chantable  commodities  on  a  day  stated;82  a  release  by  William 
and  Richard  Waldron,  attorneys  for  John  Jordan,  of  London, 
to  Samuel  Cole;88  and  a  bond  from  William  Pomfret,  of  Dover, 
to  George  Druell,  London  mariner,  and  agent  for  Edward 
Payne,  to  deliver  1000  merchantable  red  oak  clapboards  for 
the  passage  money  of  Pomfret’s  wife  and  daughter.84 

Lechford  was  also  employed  by  the  Bay  Colony  on  services 
of  interest  to  New  Hampshire.  In  1639  he  drew  a  paper  admit¬ 
ting  the  inhabitants  of  Dover  and  Oyster  River  (now  Durham) 
into  the  protection  of  Massachusetts,  which  proved  at  the  time 
to  be  unacceptable  to  the  Dover  people,  also  a  plan  for  a  pro¬ 
jected  division  into  counties,  and  a  commission  for  Simon 
Brads treet  to  hold  the  projected  court  at  Dover.  The  same 
year  he  drafted  a  “Charta  Libertatis”  that  became  the  basis  for 
the  famous  Body  of  Liberties  under  which  New  Hampshire 
people  were  soon  to  live.85  Besides  these  he  produced  in  1641 
a  draft  for  a  commission  for  John  Humfrey,  Simon  Bradstreet, 
Thomas  Wiggin,  and  Samuel  Symonds  to  hold  court  at  Dover.89 

Thus  we  are  introduced  to  the  union  with  Massachusetts. 
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The  Courts  After  1641 

1.  UNION  WITH  MASSACHUSETTS 

Though  the  Dover  Town  Court  was  full  of  promise,  it  was 
inadequate  for  the  needs  of  a  rough  community  where  Edward 
Colcord  and  others  were  litigious  and  Captain  John  Underhill 
was  not  alone  in  outrageous  conduct.  Even  the  ministers,  Lark- 
ham  and  Knollys,  were  scandalous  enough  to  need  the  attention 
of  the  court.  The  situation  in  Exeter,  though  less  turbulent, 
was  not  wholly  satisfactory.  As  early  as  1639  both  Dover  and 
Exeter  made  some  advances  for  a  union  with  the  Bay  Colony. 
They  were  assured  that  Massachusetts  would  give  them  such 
courts  as  Salem  and  Ipswich  had.  Exeter,  however,  was  not 
satisfied  with  the  offer  and  ceased  to  talk  about  union.1  In 
Dover  sentiment  was  sharply  divided,  and  that  division  had 
some  share  in  the  riotous  occurrences  that  made  it  necessary 
for  the  Dover  Town  Court  to  have  the  aid  of  Francis  Williams, 
of  Strawberry  Bank,  as  already  related.2  So  there  was  a  pause 
before  the  union  was  effected. 

Finally,  in  1641,  Dover  and  Strawberry  Bank  submitted 
voluntarily  to  the  jurisdiction  of  the  Bay.  In  Dover,  it  was  the 
patentees  who  seem  to  have  been  the  controlling  element. 
They  had  found  “no  means  to  govern  the  people  there,  nor 
to  restrain  them  from  spoiling  their  timber,  &c.”  Exeter  held 
off  for  a  further  time,  feeling  possibly  that  her  people  were 
capable  of  better  management  in  the  way  of  conservation,  as, 
indeed,  their  town  records  show  that  they  were.  The  patentees 
of  Dover  having  agreed  to  a  partial  assignment  of  their  rights 
to  Massachusetts,  commissioners  went  there,  and  the  “whole 
river”  (Dover  and  Strawberry  Bank)  came  in  upon  the  terms 
that  they  could  choose  their  own  local  magistrates  and  have 
such  courts  as  Ipswich  and  Salem  had.  The  Pascataqua  in- 
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habitants  were  assured  that  those  who  had  the  suffrage  in  the 
several  towns  should  continue  to  exercise  it,  though  they  were 
not  presently  church  members.  The  partial  assignment  of  the 
Dover  Patent  was  apparently  a  device  by  which  Massachusetts 
hoped  to  get  color  of  title  to  New  Hampshire.  Since  it  was 
apparently  the  intention  to  include  the  Pascataway  Patent  in 
the  assignment,  Massachusetts  came  into  hostility  with  the 
claim  of  the  heirs  of  Captain  John  Mason.® 

2.  MASSACHUSETTS  CONTROLS  THE  JUDGES 

On  October  9,  1641,  the  General  Court  of  the  Bay  named 
Simon  Bradstreet,  Israel  Stoughton,  Samuel  Symonds,  William 
Tyng,  Francis  Williams  and  Edward  Hilton,  or  any  four  of 
them,  to  hold  trial  courts  for  Dover  and  Strawberry  Bank, 
with  the  same  powers  that  the  courts  of  Salem  and  Ipswich  had. 
They  further  provided  that  in  any  event  Bradstreet  or  Stough¬ 
ton  should  sit.  As  only  Williams  of  Strawberry  Bank  and  Hil¬ 
ton  of  Dover  were  local  men,  it  is  clear  that  it  was  intended 
that  the  Massachusetts  judges  should  control  the  process  of 
putting  “the  river”  into  good  judicial  standing.4  Very  soon, 
in  accordance  with  powers  given  them,  the  court  added  Thomas 
Wiggin,  Thomas  Warnerton,  and  Ambrose  Gibbons  as  resi¬ 
dent  assistants.S 6 

Similar  provision  was  made  in  1642,  when  Wiggin,  Hilton, 
Warnerton  and  William  Waldron  were  made  assistants  to  such 
magistrates  as  might  be  sent  from  Massachusetts  to  hold  court 
at  Pascataqua.  Those  sent  were  Richard  Bellingham  and  Brad¬ 
street,  and  they  joined  Williams  as  another  assistant  or  asso¬ 
ciate.6  The  four  local  associates,  or  even  the  five,  were  hardly 
likely  to  outweigh  such  powerful  men  as  Bellingham  and  Brad¬ 
street.  It  seems  probable  that  in  accordance  with  their  promise 
that  magistrates  should  be  locally  chosen,  Massachusetts  from 
the  beginning  permitted  the  local  nomination  of  associates  or 
assistants,  subject  to  more  or  less  formal  approval  in  Boston  or 
by  the  trial  judges.  This  was  surely  the  later  practice.7 

S1  RMB  324;  2  SW  38,  42,  45,  50-51.  41  RMB  343;  1  PP  159.  61  RMB  345. 
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At  Dover,  William  Hilton,  William  Waldron,  and  Edward 
Colcord  were  given  power  to  end  small  causes  under  twenty 
shillings,  in  accordance  with  the  Massachusetts  system.8 *  These 
also  were  probably  locally  chosen  in  the  first  instance.  Straw¬ 
berry  Bank  was  given  like  privileges.® 

The  rather  tight  hand  kept  on  our  courts  by  Massachusetts 
from  the  beginning  was  most  fortunate  for  our  judicial  devel¬ 
opment.  Unquestionably  we  had  budding  judicial  talent,  es¬ 
pecially  in  Thomas  Wiggin,  and  Richard  Waldron  was  soon 
to  emerge,  but  the  Massachusetts  judges  who  put  them  in 
tutelage  were  far  more  experienced.  The  period  from  1641  to 
1679,  when  the  Union  ended,  formed  lasting  traditions  and 
set  us  upon  a  course  for  which  we  should  be  grateful,  even  as 
the  men  of  New  Hampshire  were  during  those  years.  Their 
appreciation,  more  fully  to  be  evidenced  as  this  study  pro¬ 
gresses,  has  in  later  years  been  displaced  too  much  by  the  un¬ 
warranted  charges  made  by  the  English  ministry  that  Massa¬ 
chusetts  “intermeddled”  with  us.  Admitting  a  certain  tendency 
of  the  Bay  to  grab  land,  jurisdictionally  they  came  over  to  help 
us  when  invited.  So  great  was  the  influence  of  the  judges  that 
the  Bay  sent  to  us,  they  ought  in  part  to  be  named  and  their 
characters  noted.10 

3.  COUNTIES  ORGANIZED 

It  was  not  until  1643  that  the  courts  in  New  Hampshire 
were  fairly  well  settled.  With  the  submission  of  Exeter  to  the 
Union,  the  County  of  Norfolk  was  that  year  organized,  con¬ 
sisting,  on  papier,  of  Salisbury  and  Haverhill  in  Massachusetts, 
and  of  Dover,  Strawberry  Bank,  Hampton,  and  Exeter  in  New 
Hampshire  —  all  of  the  settled  territory  between  the  Merri¬ 
mack  and  the  Piscataqua  Rivers.11  Though  Dover  and  Straw¬ 
berry  Bank  were  in  name  included  in  Norfolk  County,  they 
seem  practically  never  to  have  been  a  part.  The  records  show 
that  the  appointments  of  judges  at  Dover  and  Hampton  were 
always  made  separately  and  the  courts  were  distinct  in  organ- 
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ization.  The  division  was  perfect  after  1647. 13  According  to 
some,  the  two  towns  on  the  river  (Dover  and  Strawberry  Bank) 
constituted  the  northern  division  of  Norfolk  County.18  If  this 
was  ever  so,  it  was  for  only  a  brief  time.  The  two  towns  were 
shortly  called  in  the  court  records  the  County  of  Dover  and 
Portsmouth.14  In  1660  they  were  known  definitely  as  Pascataqua 
County.18  For  convenience,  the  territory  of  the  two  towns  will 
be  called  Pascataqua  County,  as  well  before  1660  as  after. 

At  first  the  Pascataqua  courts  sat  uncertainly  as  to  time. 
There  were  irregularly-spaced  terms  from  July,  1642,  until 
August,  1643. 19  During  1644  there  were  two  terms,  in  April 
and  October.17  Only  one  is  recorded  in  1645,  September,18  and 
one  in  1646,  August.19  In  1647  there  was  a  single  term  in  Sep¬ 
tember.20  There  was  one  term  in  1648,  October.21  Probably  all 
but  one  of  those  so  far  mentioned  were  held  in  Dover. 

For  five  years,  beginning  in  1649,  annual  terms  were  held 
in  October,  alternating  between  Dover  and  Strawberry  Bank, 
though  there  is  no  record  of  the  Dover  Term  in  1653. 22  Be¬ 
ginning  with  the  Portsmouth  Term  in  1654,  the  court  sat  an¬ 
nually  on  the  last  Tuesday  of  June,  alternating  between  the 
two  towns  until  the  end  of  the  Union,  though  the  record  of 
the  Portsmouth  Term  of  1658  is  lacking.23  Sometimes  the  court 
adjourned  from  place  to  place,  as  convenience  suggested.24  At 
times,  when  the  court  could  not  finish  its  work  in  the  two  or 
three  days  allowed  for  a  term,  it  adjourned  to  a  later  day,  so 
that  the  judges  could  meanwhile  proceed  to  York  County, 
Maine,  where  a  term  followed  the  week  after  Pascataqua’s.28 
This  practice  of  adjournment  was  in  accordance  with  a  statute 
of  1661. 28  The  early  sessions  at  Portsmouth  seem  to  have  been 
held  largely  on  Great  Island  (now  New  Castle),  but  in  1670 
the  court  looked  for  quarters  “upon  ye  mayne,”27  and  later 
sessions  were  held  rather  indifferently  upon  the  island  or  the 
mainland.28 
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In  Norfolk  County  also,  the  courts  were  at  first  held  irregu¬ 
larly,  but  in  1648  they  were  fixed  at  two  annually,  at  Salisbury 
the  second  Tuesday  of  April,  and  at  Hampton  the  first  Tues¬ 
day  of  October.29  By  the  year  1660,  the  terms  for  all  sessions 
in  both  counties  were  fixed  by  statute  as  they  remained  to  the 
end  of  the  Union:  Hampton  on  the  second  Tuesday  of  October 
and  Salisbury  on  the  second  Tuesday  of  April;  Pascataqua,  the 
last  Tuesday  of  June.80 

The  original  records  of  the  Norfolk  County  Court  held  at 
Hampton  and  Salisbury,  unlike  those  of  Pascataqua,  have  not 
been  preserved.  But  a  copy  of  them,  from  the  fall  of  1648  to 
the  spring  of  1670,  and  from  the  fall  of  1672  through  1679,  is 
lodged  in  the  records  of  Essex  County  at  Salem,  Massachusetts. 
They  and  the  files  have  been  published  in  the  monumental 
Records  and  Files  of  the  Quarterly  Courts  of  Essex  County, 
Massachusetts.  With  nearly  all  of  the  original  records  of  the 
Pascataqua  Court,  and  many  of  its  files,  it  is  possible  to  review 
most  of  the  work  of  the  courts  in  New  Hampshire  during  the 
period  of  the  Union. 

4.  COUNTY  COURTS  ORGANIZED 

Each  County  Court  consisted  of  a  Chief  Justice  and  several 
associates,  the  total  number  sitting  ranging  from  four  to  seven 
in  typical  cases.  The  statutory  minimum  was  five  members, 
and  three  were  a  quorum  to  do  business.81  As  a  rule,  the  court 
was  composed  of  both  Massachusetts  and  local  judges. 

Not  until  1650  do  the  names  of  the  sitting  justices  appear 
in  the  Pascataqua  records.  That  year  there  were  present  only 
a  bare  quorum,  and  all  were  residents  of  the  county  —  Thomas 
Wiggin,  George  Smyth,  and  Richard  Waldron.82  Smyth  kept 
the  records  at  this  time.88  It  was  common  for  one  of  the  asso¬ 
ciates  to  act  as  Clerk.84 

It  would  seem  that  already,  in  less  than  a  decade  of  tutelage, 
the  New  Hampshire  judges  had  become  efficient  according  to 
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the  standards  of  the  Bay.  From  1650  until  his  death  in  1663, 
Wiggin,  as  “the  Worshipful  Captain  Wiggin,”  presided  over 
the  Pascataqua  County  Court.  Sometimes  one  or  two  Massa¬ 
chusetts  judges  sat  with  him,  but  as  his  associates.  Of  the  local 
associates,  Richard  Waldron,  also  of  Dover,  easily  takes  first 
place.  He  served  practically  continuously  from  1650,  possibly 
earlier,  to  1679.88  After  1679  he  was  judge  under  the  Cutt 
Commission.  What  the  New  Hampshire  judges  learned  on 
service  to  the  courts  during  the  Union  is  illustrated  by  Elias 
Stileman,  Associate  Judge,  Clerk  of  Court,  and  Recorder.  His 
answer  to  Robert  Mason’s  claim  in  1682  proves  him  to  have 
been  an  astute  and  able  legal  draftsman.38 

5.  THE  COURT  OF  ASSOCIATES  DURING  THE 

UNION 

This  court  was  peculiar  to  Pascataqua.  Besides  a  limited 
probate  jurisdiction  later  to  be  noted,  it  had  a  common  law 
jurisdiction.  Since  none  of  its  records  are  known  to  exist,  ex¬ 
cept  single  sheets  of  minutes,  we  have  to  rely  principally  on 
numerous  court  papers  for  discovery  of  the  court’s  doings.  The 
court  had  its  origin  in  a  provision  by  the  Massachusetts  Gen¬ 
eral  Court  in  1642  that  the  associates  on  “the  river”  should 
have  power  to  try  any  cause  under  twenty  pounds,  even  though 
no  judges  from  Massachusetts  were  in  attendance.87 

We  find  no  full  record  of  this  court  prior  to  February,  1663, 
and  that  only  in  a  few  sheets  of  minutes.  Prior  records  may 
have  existed  in  the  custody  of  Captain  Wiggin  and  not  have 
been  turned  over  to  later  officials.  Records  from  1663  to  1675 
once  existed,  for  when  Cranfield  took  over  the  province,  former 
Clerk  Stileman  turned  over  to  Secretary  Chamberlain  certain 
records,  including  “Books  of  Associates,”  1663-1675. 88 

What  happened  to  the  remaining  records  to  1679  is  un¬ 
known.  We  do  know  that  the  Court  of  Associates  functioned 
until  the  date  last  named.  The  two  volumes  covering  1663  to 
1675  seem  to  have  disappeared.  Possibly  they  were  never 
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brought  back  after  Chamberlain  took  the  records  out  of  the 
province,  a  point  to  be  mentioned  later. 

Present  at  that  session  of  1663  were  Captain  Brian  Pendleton 
and  Lieutenant  Richard  Cutt,  of  Portsmouth;  Edward  Hilton 
and  Captain  (later  Major)  Richard  Waldron,  of  Dover;  and, 
for  some  unexplained  reason.  Captain  (later  Major)  Robert 
Pike,  of  Salisbury,  Massachusetts.  Captain  Wiggin  was  ap¬ 
proaching  death,  though  he  presided  at  the  June  County  Court. 
It  may  be  that  because  of  Wiggin’s  disability,  the  distinguished 
Robert  Pike  was  called  in.38 

Richard  Stileman,  of  Portsmouth,  was  chosen  clerk  of  the 
court.  Some  civil  suits,  none  involving  more  than  twenty 
pounds,  were  decided  by  the  court  without  a  jury.  Surprisingly 
the  clerk  set  down  some  of  the  minutes  in  shorthand.  One 
action  was  a  very  informal  one  resembling  replevin.  Elizabeth 
Harvie,  wife  of  Thomas  Harvie,  a  mariner  probably  at  sea, 
moved  that  Walter  Abbott  had  in  his  custody  a  bond  belonging 
to  her  husband.  At  the  command  of  the  Court,  Abbott  brought 
in  the  bond,  which  Philip  Lewis,  the  obligor,  admitted.  The 
Court  delivered  the  bond  to  Mrs.  Harvie.  The  simplicity  of 
the  process  and  proof,  and  the  speed  of  the  remedy  excite  ad¬ 
miration,  however  irregular  they  now  seem.40 

The  criminal  business  of  this  session  included  the  conviction 
of  Thomas  Parker  for  the  slander  of  the  Reverend  Joshua 
Moodey.41  It  is  probable  that  this  was  on  a  presentment  made 
at  the  prior  June  Term  of  the  County  Court.  It  was  the  custom 
for  those  presented  at  the  annual  session  of  the  County  Court, 
if  not  already  bound  over  to  that  session,  to  be  called  for  trial 
at  the  next  session.  To  avoid  the  delay  of  a  full  year  for  their 
trial  at  the  next  session  of  the  County  Court,  it  is  clear  that 
they  were  often  referred  for  disposition  to  the  intervening 
session  of  the  Court  of  Associates.  Four  such  presentments 
made  at  the  June,  1662,  Term  of  the  County  Court  were  surely 
referred  to  this  February,  1663,  session  of  the  Associates.42 
Probably  the  Moodey  case  was  thus  referred,  for  it  is  hardly 
likely  that  the  Court  of  Associates  could  take  original  juris- 
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diction  unless,  possibly,  there  were  a  plea  of  guilty  or  a  waiver 
of  jury  trial.  At  this  February,  1663,  session,  Sarah  Abbot  was 
charged  with  drunkenness.  Her  presentment  was  one  of  those 
referred,  and  she  was  found  guilty.43 

Other  referred  criminal  cases  included  one  other  present¬ 
ment  for  drunkenness  and  three  for  not  attending  Sunday 
meetings.  The  drunkard  was  fined  ten  shillings,  with  costs. 
One  church  goer  said  that  he  had  no  clothing  in  which  he 
could  properly  appear,  but  he  was  convicted.  Quaker  George 
Walton  and  his  wife  were  both  convicted  for  not  going  to 
meeting.  John  Pickering,  charged  with  non-attendance  at  meet¬ 
ing,  declared  that  he  had  no  discontent  with  Mr.  Moodey’s 
preaching,  nor  dislike  of  the  ordinances  of  the  church  — 
“only  his  great  deafness.”  Having  thus  admitted  the  charge, 
he  was  at  the  disposal  of  the  court,  and  the  judges  merely  de¬ 
sired  him  to  attend  “when  he  cann  in  warme  weather.”  An¬ 
other  drunkard,  seemingly  never  presented,  acknowledged  his 
excessive  drinking;  since  it  was  useless  to  bother  the  County 
Court  with  his  case,  the  Court  of  Associates  fined  him.44 

The  reference  of  criminal  work  by  the  County  Court  to  the 
Court  of  Associates  is  amply  proved  by  other  court  papers. 
Over  a  dozen  such  cases  were  referred  in  1668. 46  At  the  same 
time,  the  Grand  Jury  for  that  year  were  ordered  by  the  County 
Court  to  present  such  cases  as  they  could  at  the  Court  of  Asso¬ 
ciates  on  March  31,  1669.48  Those  presented  in  March  could 
thus  be  summoned  to  appear  at  the  next  County  Court,  unless 
they  pleaded  guilty  and  waived  trial  by  jury,  in  which  case 
they  could  be  disposed  of  at  once.  At  the  1672  session  of  the 
County  Court  at  Portsmouth,  the  witnesses  in  a  Dover  crim¬ 
inal  case  did  not  appear.  The  County  Court  referred  the  case 
to  the  Court  of  Associates  next  to  sit  at  Dover.47  So  also  a  bas¬ 
tardy  case  was  referred  in  1674.48  On  another  occasion,  the 
County  Court  heard  a  criminal  case  in  part.  Thinking  that 
further  testimony  was  desirable,  they  asked  the  Court  of  Asso¬ 
ciates  to  finish  it.49 
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There  are  references  to  specific  cases  where  the  Court  of 
Associates,  as  already  suggested,  received  presentments  upon 
which  the  Associates  bound  the  offenders  to  appear  at  the  next 
County  Court.  At  the  1672  session  of  the  County  Court,  I. 
Rawlins  and  J.  Rawlins,  thus  bound  over  on  suspicion  of 
cutting  Elias  Stileman’s  canoe  to  pieces,  demanded  trial  by 
jury  (so  of  course  the  Associates  could  not  have  tried  him), 
and  the  jury  found  no  sufficient  evidence.60  Similarly,  in  1674, 
George  Walton  was  bound  to  the  County  Court  on  suspicion 
of  stealing.61 

There  seems  to  have  been  no  statutory  authority  for  this 
practice.  But  the  inventiveness  of  the  judiciary  found  means  to 
expedite  criminal  business  (and  probate  business,  as  will  later 
appear),  and  to  make  the  place  of  trial  convenient  for  parties 
and  witnesses.  The  means  adopted  were  natural  enough,  since 
practically  the  same  judges  sat  in  both  courts.  One  case  appears 
to  have  come  back  to  the  County  Court  in  a  manner  not  yet 
spoken  of.  Samuel  Clarke  was  found  guilty  in  Court  of  Asso¬ 
ciates  of  the  theft  of  silver  shoe  buckles.  It  seems  that  he  re¬ 
moved  the  case  on  an  “appeal”  for  a  review  in  the  County 
Court.  The  verdict  there,  by  jury,  was  guilty.  He  was  ordered 
to  pay  treble  damages,  to  return  the  buckles,  and  to  pay  the 
costs.62  Two  larceny  charges  have  just  been  mentioned.  But 
theft  was  then  extremely  rare.  Not  until  a  century  later,  when 
the  Puritan  influence  was  more  diluted,  was  New  Hampshire 
to  know  “great”  rogues  like  Henry  Tufts,  Glazier  Wheeler, 
and  Stephen  Burroughs. 

The  subject  of  appeal  in  the  case  of  civil  jurisdiction  of 
the  Court  of  Associates  was  for  a  time  much  mooted.  Such  an 
“appeal”  (really  for  a  new  trial  on  review)  came  to  Pascataqua 
County  Court  from  the  Court  of  Associates  in  1669.  The  Coun¬ 
ty  Court  held  itself  not  to  be  a  court  of  civil  appeal,  and  the 
judgment  of  the  Court  of  Associates  was  ordered  to  stand 
unreversed.68  If  the  Court  of  Associates  had  final  jurisdiction 
over  cases  involving  under  twenty  pounds,  the  ruling  was  cor¬ 
rect.  At  the  same  session  the  County  Court  refused  for  a  similar 
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reason  to  entertain  “an  accon  of  appeale”  from  the  Commis¬ 
sioners  of  Portsmouth,64  which  may  have  been  an  alternative 
name  for  the  Court  of  Associates.  The  associate  judges  were 
called  assistants,  and  sometimes  commissioners,  apparently  in¬ 
terchangeably. 

But  the  Massachusetts  system  favored  “appeals”  by  way  of 
review,  and  soon  the  County  Court  was  forced  by  legislation 
to  reverse  their  former  rulings.  In  1673  they  entertained  an 
“action  of  appeal”  in  the  case  of  Bennick  v.  Dering*6  In  still 
another,  the  judgment  of  the  Court  of  Associates  was  reversed; 
then  there  was  a  further  “appeal”  to  the  Court  Assistants  in 
Boston.68  In  others,  the  verdicts  of  the  jury  in  the  County 
Court  confirmed  the  judgments  in  the  Court  of  Associates.67 
In  a  few  cases  there  was  an  “appeal”  directly  from  the  Court 
of  Associates  to  the  Court  of  Assistants  at  Boston. 

The  Massachusetts  General  Court  attempted  to  straighten 
out  the  matter  of  these  “appeals”  in  1670,  when  they  passed 
an  act  reciting  the  civil  jurisdiction  of  the  Court  of  Associates 
to  determine  civil  causes  under  twenty  pounds,  the  expense  of 
“appeals”  to  Boston,  and  the  absence  of  any  law  providing  for 
any  “appeal”  from  Pascataqua’s  peculiar  court.  They  then 
provided  for  an  “appeal”  of  any  civil  suit  from  that  court  to 
the  County  Court.68  But  as  late  as  1679  we  find  an  attempted 
“appeal”  direct  to  the  Court  of  Assistants  which  the  act  of 
1670  sought  to  avoid.69 

It  seems  certain  that  from  1668  to  1679  the  Court  of  Asso¬ 
ciates  held  three  terms  a  year,  usually  the  last  Tuesday  of 
March,  the  last  Tuesday  of  September,  and  the  last  Tuesday 
of  December.  While  we  find  no  clue  to  most  of  the  terms  dur¬ 
ing  this  period,  all  of  the  months  named  appear  in  the  Probate 
Records,  the  extant  minutes  of  the  County  Court,  and  the 
Court  Papers,  and  no  other  time  of  sitting  appears  except  in  a 
few  instances  which  may  have  been  adjourned  or  special  ses¬ 
sions.  Sessions  seem  to  have  been  held  alternately  at  Dover 
and  Portsmouth.  The  last  was  held  at  Dover  in  December, 
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1679. 80  If  the  court  sat  regularly,  as  seems  probable,  Pascataqua 
had  a  quarterly  court  for  the  last  fifteen  years  of  the  Union, 
and  possibly  for  longer.  That  was  a  convenience  for  the  favored 
“river.”  Norfolk  County  had  but  two  county  court  sessions  an¬ 
nually. 

The  probate  jurisdiction  of  the  peculiar  court  will  appear 
in  Chapter  XI. 

6.  COMMISSIONERS  TO  END  SMALL  CAUSES 
DURING  THE  UNION 

At  first  commissioners  were  appointed  for  each  town  and 
had  civil  and  criminal  jurisdiction  in  cases  where  the  amount 
involved,  or  the  penalty,  did  not  exceed  twenty  shillings.  In 
1647  the  amount  was  increased  to  forty  shillings.  Such  cases 
could  be  heard  by  a  judge  of  the  County  Court  in  his  own 
town.  If  a  town  had  no  magistrate,  the  County  Court,  after 
1647,  could  appoint  three  residents  of  the  town  as  commis¬ 
sioners,  any  two  of  whom  could  hear  a  case  within  the  limits 
mentioned.  There  was  no  trial  by  jury  before  these  commis¬ 
sioners.81  Their  jurisdiction  was  roughly  similar  to  that  of  the 
later  Justices  of  the  Peace.  No  commissioner’s  record  is  known 
to  exist  except  the  fine  one  kept  from  1673  to  1679  by  Samuel 
Dalton,  of  Hampton,  a  man  of  considerable  judicial  ability 
who  was  a  local  associate  judge  of  the  Norfolk  Court.82 

Most  of  Dalton’s  judgments  in  civil  suits,  of  course,  were  for 
less  than  forty  shillings,  but  Edward  Colcord  once  acknowl¬ 
edged  judgment  before  Dalton  in  favor  of  Henry  Dearing  in 
the  full  sum  of  forty  shillings.  In  Leavit  v.  Kid,  Dalton  as¬ 
sessed  damages  at  forty  shillings.83  Judgments,  as  in  other 
courts,  were  sometimes  given  in  merchandise.  One  odd  case 
resulted  in  a  judgment  for  goods  or  money.  John  Kinnie  ad¬ 
mitted  that  he  had  borrowed  two  gallons  of  molasses  of  Charles 
Runlett’s  wife.  The  judgment  was  that  Kinnie  deliver  two 
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gallons  of  molasses  to  Runlett,  or  pay  the  value  in  money  “as 
itt  is  usally  sould  for  monie  att  Exeter.”64 

Seemingly  a  commissioner  could  punish  for  contempt  of  his 
court,65  and,  as  magistrate,  perform  the  marriage  ceremony.66 

If  the  crime  was  beyond  the  final  jurisdiction  of  the  com¬ 
missioner,  he  had  power  to  bind  the  accused  over  to  the  court, 
and  in  default  of  bond  to  commit  him  to  prison  to  await  the 
next  term.  In  such  cases,  the  commissioner  often  took  deposi¬ 
tions  for  use  in  the  court.67  One  interesting  case  in  point  was 
that  against  David  Cambell  for  abuse  of  the  country.  To  some 
seamen  just  arrived  in  Portsmouth  in  1673,  Cambell  said  “that 
this  Place  was  full  of  Religion,  and  that  the  people  would  goe 
to  Church  and  to  prayer  and  prsently  cheat  foulks.”  He  added 
that  the  New  England  saints  were  whelps  and  hungry  worms; 
some  of  the  magistrates  were  planters  of  parsnips;  he  could 
preach  as  well  as  the  clergy;  his  neighbors  were  whores,  rogues, 
and  cuckolds.  His  unbridled  tongue  resulted  in  a  bond  for 
twenty  pounds  to  appear  and  answer.68  Even  if  there  were  any 
truth  in  him  as  to  some  of  his  neighbors,  we  shall  learn  that 
he  unfairly  minimized  the  capacities  of  New  Hampshire’s  un¬ 
learned,  but  highly  able  judiciary. 

7.  THE  UNION  DISSOLVED 

At  the  end  of  1679  New  Hampshire  became  for  the  first 
time  a  royal  province.  Thus  the  Union  came  to  an  end.  There 
were  three  main  reasons  why  Charles  II  and  his  ministers  gave 
this  bitter  blow  to  a  people  who  for  more  than  a  generation 
had  enjoyed  as  complete  liberty  as  any  people  on  earth  had 
ever  had.  First,  the  home  government  was  determined  to  crush 
the  independent  spirit  of  Massachusetts.  Second,  it  desired  a 
rigid  enforcement  of  the  Navigation  Acts,  in  the  supposed  in¬ 
terest  of  British  mercantilism.  Third,  they  determined  that 
Robert  Mason,  grandson  and  heir  of  Captain  John  Mason, 
reputed  owner  of  the  soil  of  New  Hampshire,  should  enjoy 
his  inheritance  to  the  fullest  possible  extent.  The  government 
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was  to  succeed,  at  least  measurably,  if  temporarily,  in  the  first 
two  aims,  though  events  were  to  show,  as  a  century  rolled 
around,  that  it  had  merely  cowed  the  colonists  for  a  time,  while 
implanting  more  firmly  the  spirit  of  independence.  For  the 
next  ninety  years  pent-up  forces  were  to  gain  in  potential  ex¬ 
plosiveness.  In  the  third  aim,  to  invest  Robert  Mason  with 
the  title  to  New  Hampshire,  including  the  improvements  that 
had  cost  his  family  nothing,  the  ministry  failed  utterly,  after 
keeping  the  Province  stirred  for  more  than  a  third  of  a  century. 

The  fight  over  the  customs  and  the  Mason  claim  was  to  keep 
the  courts  of  New  Hampshire  busy  for  the  remainder  of  the 
seventeenth  century,  often  tempestuously  busy.  If  the  colonists, 
contending  for  what  they  regarded  as  their  freedoms,  were 
often  to  deal  foul  blows  in  court  proceedings,  the  English-con¬ 
trolled  officials  were  to  deal  even  fouler  blows,  corrupt  the 
judicial  system,  and  bring  it  near  to  the  breaking-point.  But 
the  system  was  to  survive  and  to  become  the  final  bulwark  of 
human  rights.  In  spite  of  the  introduction  of  some  English 
practices  inconsistent  with  the  liberal  Massachusetts  practice, 
it  was  the  local  practice  that  at  most  points  was  to  survive. 

The  attack  on  Massachusetts  and  her  ways  began  when  the 
King  sent  over  commissioners,  in  1665,  to  examine  into  the 
situation.  The  first  commissioner  was  Colonel  Richard  Nicolls, 
who  “seemed  to  have  endeavoured  to  play  a  double  part,  by 
accepting  an  agency  from  Mason  to  act  on  his  behalf.”  This 
caused  unfavorable  comment  in  England.  The  commissioners 
met  opposition  in  Portsmouth,  where  the  people  met  to  dis¬ 
cuss  the  situation.  Thereupon  the  commissioners  high-handedly 
directed  the  constables  of  the  several  towns  to  warn  the  people 
not  to  meet  for  discussion,  but  to  send  deputies  to  Boston  to 
consult  the  commissioners."  It  is  not  hard  to  imagine  the 
thoughts  of  people  who  had  practiced  for  a  generation  the 
right  of  assembly. 

In  July  of  that  year,  those  in  New  Hampshire  who  were 
discontented  with  the  Union  addressed  to  the  commissioners  a 
petition  expressing  their  desire  to  be  rid  of  the  “usurped”  gov- 
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ernment  of  Massachusetts.70  There  had  never  been  usurpation 
in  the  strict  sense.  Neither  the  Crown  nor  the  Commonwealth 
had  ever  bothered  to  provide  New  Hampshire  with  the  means 
to  preserve  order  and  administer  law.  When  Massachusetts 
came  in  to  do  so  at  the  request  freely  made  by  Dover,  Ports¬ 
mouth,  and  Exeter  (Hampton  being  already  under  the  govern¬ 
ment  of  Massachusetts),  the  “province”  of  New  Hampshire 
merely  occupied  a  vacuum  without  effective  government. 

To  the  charge  of  usurpation,  the  petitioners  added  the  com¬ 
plaint  that  a  group  composed  of  the  Reverend  Joshua  Moodey, 
Richard  Cutt,  John  Cutt,  Elias  Stileman,  Nathaniel  Fryer,  and 
Brian  Pendelton,  all  of  Portsmouth,  had  managed  the  gift  of 
lands  and  had  engrossed  most  of  it  in  their  own  hands.  This 
particular  charge  applied  solely  to  the  situation  in  Portsmouth. 
Thirty-two  men  signed  the  petition,  headed  by  Francis  Cham- 
pernowne,  Abraham  Corbet,  and  John  Pickering.71 

The  group  of  Portsmouth  merchants  (even  Moodey  was 
said  to  dabble  in  trade  on  the  side)  could  with  no  propriety 
be  charged  with  any  activity  outside  of  Portsmouth.  The  only 
basis  of  the  charge  was  the  fact  that  the  Town  of  Portsmouth 
had  consistently  granted  lands  within  its  borders  after  Captain 
John  Mason  had  died  in  1635  and  the  subsequent  departure 
of  the  Pascataway  agents,  leaving  the  then  unimportant  little 
settlement  to  the  chances  of  what  those  there  and  later  comers 
might  do.  That  those  of  them  who  became  merchants  and 
created  or  shared  the  prosperity  of  the  next  generation  would 
naturally  amass  property,  goes  without  proof;  but  that  there 
was  anything  remotely  resembling  an  organized  exploitation 
of  land  is  doubtful  on  the  extant  evidence.  The  petitioners  of 
1665  were  speaking  for  Robert  Mason,  though  some  of  them 
could  not  have  realized  it.  Pickering,  at  least,  would  rue  the 
day  when  he  signed  the  petition,  for  Mason  was  to  sue  him  for 
possession  of  the  land  that  had  come  to  Pickering  by  grant  of 
the  town. 

70One  of  the  signers  was  Philip  Chesley,  of  Dover,  who  had  many  times  been 
before  the  courts.  About  1680  or  1681,  Chesley  made  an  unsworn  statement 
before  Robert  Mason  that  Major  Richard  Waldron  said  to  him  in  1665,  “You 
are  one  of  .  .  .  that  Petition  to  have  a  Kingly  Governmt.  You  shall  have  a 
King,  and  I  will  be  your  King.”  2  VP  35.  T1JSJ  48. 
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On  July  26,  1665,  the  petitioners  broadened  the  base  of  their 
claims  and  widened  their  support  by  calling  to  their  aid  the 
trifling  minority  of  the  inhabitants  who  were  Church  of  Eng¬ 
land  men,  also  allies  from  the  Province  of  Maine.  They  may 
have  contemplated  support  from  Maine  from  the  beginning, 
for  the  earlier  petition  bore  the  name  of  Francis  Champer- 
nowne  of  Kittery,  who,  however,  owned  land  in  New  Hamp¬ 
shire.  This  second  petition  was  signed  by  sixty-one  and  was 
addressed  to  the  King,  rather  than  to  the  commissioners.  It 
asked  for  the  union  of  Maine  and  New  Hampshire  under  the 
laws  of  England,  with  the  right  to  enjoy  either  the  established 
or  the  Puritan  sacraments.  Headed,  as  was  the  first,  by  Cham- 
pernowne,  Corbet,  and  Pickering,  it  gained  the  adhesion  of 
Edward  Hilton,  possibly  from  religious  motives.  Hilton  must 
have  thought,  erroneously  as  it  turned  out,  that  his  title  to 
land  in  Dover,  derived  under  a  patent  distinct  from  the  Pas- 
cataway  patent,  was  safe  from  attack.  The  signers  of  this  peti¬ 
tion  came  from  Portsmouth,  Kittery,  Exeter  and  Dover.72 
Apparently  nobody  in  Hampton  desired  a  change.  This  move¬ 
ment,  never  endorsed  except  by  a  small  minority  in  the  three 
New  Hampshire  towns,  had  no  fruit  except  to  stir  Robert 
Mason  to  action  in  support  of  his  claim. 

Mason’s  agent,  Commissioner  Richard  Nicolls  (or  Nichols), 
had  engaged  Nicholas  Shapleigh  of  Kittery,  Maine,  to  take  care 
of  the  claim  in  New  Hampshire.  Probably  it  would  have  been 
difficult  to  get  a  new  Hampshire  man  to  accept  the  power  of 
attorney.  Walter  Barefoote  might  have  had  no  scruples,  but 
apparently  he  preferred  to  be  a  speculator  in  titles  acquired 
from  Mason.  In  any  event,  Shapleigh,  as  agent  for  Robert 
Mason,  deeded  to  Barefoote,  May  10,  1669,  for  one  thousand 
years  a  thousand  acres  on  the  Lamprey  River.  The  considera¬ 
tion  was  the  paltry  sum  of  ten  pounds  in  cash  and  the  engage¬ 
ment  by  Barefoote  to  pay  twice  yearly  five  pounds  in  boards, 
payable  at  the  feast  of  the  Annunciation  of  the  Blessed  Virgin 
Mary  and  at  the  feast  of  “St.  Michaell  the  Ark  Angell.”  The 
bargain  might  not  be  a  cheap  one,  however,  for  Robert  Wad- 
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leigh  had  long  been  in  possession  of  the  property,  operating  a 
sawmill  there,  though  he  was  temporarily  out  of  possession 
as  the  result  of  litigation  which  was  soon  to  be  reversed.78  The 
first  prolonged  litigation  of  the  Masonian  claim  was  to  be  about 
this  tract,  though  in  Barefoote’s  name.  More  of  this  later. 

Ten  days  after  he  gave  Barefoote  his  deed,  Shapleigh  wrote 
to  Mason.  Conservatively,  he  said  that  a  “part”  of  the  inhabi¬ 
tants  of  New  Hampshire  were  willing  to  yield  to  Mason’s 
claim,  but  that  the  others  were  discouraged  by  Richard  Wal¬ 
dron,  Peter  Coffin,  and  their  like,  who  had  great  tracts  of 
land  and  urged  the  continuation  of  the  Union.  Shapleigh  also 
charged  that  several  masts,  going  in  the  Duke  of  York,  had  been 
cut  on  Mason’s  land  by  Waldron  and  Coffin,  both  of  Dover, 
who  ought  to  be  sent  to  England  for  trial.  Shapleigh  said  that 
he  had  demanded  satisfaction  of  them,  but  had  met  with  a  re¬ 
buff.  Though  Shapleigh  claimed  the  land  on  which  the  masts 
had  been  cut,  Waldron  and  Coffin  had  their  own  claims  to 
title.  Joseph  Mason,  agent  of  the  widow  of  Captain  John,  had, 
as  this  letter  was  written,  gone  back  to  England.  Shapleigh 
urged  Mason  to  have  a  government  set  up  over  New  Hamp¬ 
shire  and  Maine,  with  a  council  composed  of  Jocelyn,  Shap¬ 
leigh,  Champernowne,  Hilton,  Corbet,  and  Footeman.74  Thus 
does  the  claim  of  Mason  mesh  with  the  petitions  of  1665  and 
the  ambitions  of  some  of  the  signers. 

But  Mason  moved  with  strange  slowness.  Possibly  he  had  as 
yet  too  little  political  influence.  Perhaps  he  needed  an  abler 
man  to  help  him.  Born  Robert  Tufton,  he  had  taken  the  name 
of  Mason  by  1655,  as  his  grandfather.  Captain  John  Mason,  had 
desired.  Before  long  Robert  made  an  ally  of  Edward  Randolph, 
whose  brother-in-law.  Dr.  Richard  Gibbon,  had  married  Anne 
Tufton,  Robert’s  sister.76 

Early  in  1675  Robert  Mason  stated  his  claim  of  title  to  the 
English  government.  He  then  relied  on  three  grants  of  1620, 
1629,  and  1635  to  Captain  John  Mason,76  who,  he  alleged,  had 
spent  more  than  twenty  thousand  pounds  on  his  venture.  This 
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claim  was  later  amplified  by  reliance  on  still  another  grant. 
These  grants  will  later  be  considered  in  some  detail.  It  is 
enough  to  say  now  that  they  left  something  to  be  desired  if 
other  grants  not  mentioned  by  Mason  were  to  be  taken  into 
account. 

Captain  John  Mason’s  expenses  could  only  by  imagination 
amount  to  the  figure  claimed.  Robert  alleged  that  the  first 
steward  for  Mason  was  Walter  Neal,  who  served  until  1633. 
Henry  Josselyn  (Jocelyn)  succeeded  him,  and  Francis  Norton 
served  from  1638  to  1650.  Joseph  Mason  was  agent  for  Ann, 
the  life-tenant  widow  of  Captain  John,  from  1650.  It  may  be 
remarked  that  if,  between  1633  and  1650  any  steward  did 
much  for  Mason  or  his  widow  (except  Norton’s  claimed  ne¬ 
glects  and  embezzlements),  no  particular  trace  of  it  is  now  to 
be  found.  Robert  Mason  alleged  that  Joseph  Mason  had  cast 
many,  which,  as  will  later  appear,  amounted  to  an  untruth. 
Robert’s  statement  that  the  towns  were  founded  about  1646 
was  wide  of  the  truth.  The  document  reflects  either  abysmal 
ignorance  or  something  worse.  Alluding  to  his  earlier  petition 
to  His  Majesty  in  1671  for  a  Governor  General  over  New 
England,  as  also  to  the  petition  he  and  Gorges  had  made  in 
1674  for  commissioners  to  settle  the  bounds,  Robert  Mason 
now  renewed  his  prayers.77 

The  complaints  of  Mason  and  Gorges,  with  others  by  Eng¬ 
lish  merchants  that  New  England  was  trading  in  defiance  of 
the  Navigation  Acts,  coupled  with  charges  that  the  laws  of 
Massachusetts  were  repugnant  to  those  of  England,  induced  the 
government  to  send  over  Edward  Randolph  to  investigate  and 
report.78  Randolph’s  investigation  was  cursory,  particularly  in 
New  Hampshire.  Landing  in  Boston  on  June  10,  1676,  he 
visited  New  Hampshire  for  a  few  days  early  in  July,  then  re¬ 
turned  to  Boston,  and  sailed  for  England  on  July  30,  1676.79 

After  he  got  to  England,  Randolph  wrote  a  report  that 
proves,  honest  though  he  was,  that  he  had  gathered  much  mis¬ 
information  by  talking  too  hastily  with  the  wrong  people.80 
Robert  Mason,  who  knew  less  than  even  Randolph  did,  helped 
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to  prepare  the  report,  if  we  may  judge  by  internal  evidence. 
Some  of  the  astonishing  statements  in  the  report  need  atten¬ 
tion  by  those  who  prefer  facts  to  fiction. 

It  was  asserted  that  Massachusetts  had  divided  New  Hamp¬ 
shire  into  three  counties,  Norfolk,  Suffolk,  and  Middlesex. 
Norfolk,  as  we  know,  was  only  partly  in  New  Hampshire; 
Middlesex  and  Suffolk  were  entirely  in  Massachusetts.  Ran¬ 
dolph  was  totally  ignorant  of  the  thriving  County  of  Pascata- 
qua.  He  reported  that  the  whole  of  New  Hampshire  wished 
Mason  to  exercise  jurisdiction  there,  though  it  turned  out  that 
only  a  small  minority  so  desired.  This  desire,  ran  the  report,  was 
based  on  the  “fact”  that  the  “majority,”  not  being  Congrega- 
tionalists,  could  not  vote.  The  historical  fact  is  that  Congrega- 
tionalists  greatly  predominated  in  New  Hampshire.  Moreover, 
it  was  not  true  that  only  Congregationalists  had  the  right  of 
franchise,  though  the  belief  to  that  effect  has  become  a  tradi¬ 
tion.  When  the  Union  began  with  the  taking  of  Dover  and 
Portsmouth  into  the  judicial  and  political  keeping  of  Massa¬ 
chusetts,  the  General  Court  of  Massachusetts  clearly  stipulated 
that  every  inhabitant  of  those  towns  who  was  free  prior  to  the 
Union  should  be  enfranchised,  regardless  of  the  earlier  Massa¬ 
chusetts  custom.  And  a  statute  of  1664  had  repealed  the  Massa¬ 
chusetts  limitation  of  the  franchise  to  church  members  and 
had  extended  it  to  all  Englishmen  of  twenty-four  years  and 
upwards  who  were  freeholders,  orthodox  in  religion,  and  not 
vicious  in  their  lives.81 

The  report  also  said  that  there  was  complaint  in  New  Hamp¬ 
shire  that  the  magistrates  sent  from  Boston  laid  whatever  fines 
and  taxes  they  saw  fit  on  persons,  estates,  and  trades.82  That 
assertion  is  wholly  unsupported  by  any  evidence  in  either  court 
records  or  files. 

Randolph  appeared  to  be  shocked  that  a  Massachusetts  law 
permitted  all  persons  of  twenty-one  to  make  wills  and  give 
deeds,  even  though  excommunicated.  That  speaks  well  enough 
for  the  liberalism  of  New  England  and  the  illiberalism  of  Old 
England.  Randolph  also  attacked  trial  by  the  word  of  God  in 
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capital  cases.  That  referred  to  the  ancient  execution  in  Massa¬ 
chusetts  —  never  in  New  Hampshire  —  of  banished  Quakers 
who  had  returned  after  banishment.  Even  in  Massachusetts, 
their  trials  had  been  in  civil  courts,  not  ecclesiastical.  Never 
in  New  Hampshire,  rarely  if  ever  in  Massachusetts,  had  the 
clergy  run  the  civil  courts.  And  Old  England  was  hardly  tol¬ 
erant  of  Quakers. 

Another  complaint  made  by  Randolph  was  that  ministers 
were  ordained  by  the  people,  a  practice  too  democratic  to 
appeal  to  the  bishops.  He  mentioned  a  statute  imposing  a  fine 
of  five  shillings  for  celebrating  Christmas.  That  had  been 
passed  as  a  war  measure,  and  was  not  enforced.  His  charge 
that  the  law  provided  a  fine  for  non-attendance  at  public  wor¬ 
ship  was  well  founded.  But  his  horror  at  learning  that  marriage 
was  regarded  as  a  civil  contract,  performed  before  magistrates, 
has  been  thought  queer  in  modern  times.  Then  there  was  the 
statute  confirming  land  titles  after  five  years  —  harmless,  as 
will  later  appear,  but  particularly  obnoxious  to  Mason,  who 
viewed  forty  or  fifty  years  of  adverse  possession  as  just  noth¬ 
ing.  It  was  shocking  that  in  New  Hampshire  one  was  sworn 
by  holding  up  his  right  hand,  instead  of  kissing  the  Book. 
Randolph  was  troubled  about  the  prevailing  oath  to  support 
the  local  government,  as  if  it  were  not  more  immediately  useful 
than  the  oath  of  allegiance  to  the  Crown.88 

Among  other  matters  that  did  not  affect  New  Hampshire 
there  was  the  complaint  that  Massachusetts  gave  protection  to 
all  professing  Christians  who  took  refuge  there,  such  as  the 
regicides  Goffe  and  Whalley.84 

As  to  the  regicides,  Massachusetts  claimed  that  their  refuge 
was  in  a  place  not  controlled  by  the  Bay,  which  was  perhaps 
evasive.  As  to  the  oaths,  they  were  willing  to  take  the  oath  of 
allegiance  and  supremacy,  having  always  acknowledged  His 
Majesty’s  authority;  that  no  person  had  been  put  to  death  for 
religion,  but  only  for  return  after  banishment;  that  many 
Quakers  were  in  1676  living  peaceably  in  their  jurisdiction; 
that  while  some  people  broke  the  Navigation  Acts,  which  were 
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often  misunderstood,  the  government  of  Massachusetts  would 
submit  to  His  Majesty’s  orders.86 

Whatever  the  political  situation  in  New  Hampshire,  all 
matters  there  in  dispute,  perhaps  excepting  customs  cases, 
might  have  been  adjusted  with  diplomacy,  without  subjecting 
the  four  towns  to  the  tyranny  of  the  Masonian  claim. 

On  the  receipt  of  Randolph’s  report,  the  Privy  Council  asked 
for  the  opinions  of  the  Lords  Chief  Justices  of  the  King’s  Bench 
and  the  Common  Pleas.  The  opinions  rendered  crushed  the 
hopes  as  to  jurisdiction  both  of  the  majority  in  New  Hampshire 
and  of  Robert  Mason,  though  not  the  latter’s  claim  to  title. 
Massachusetts,  said  the  justices,  had  the  right  of  jurisdiction 
in  the  Bay,  but  not  beyond  a  line  three  miles  north  of  the 
Merrimack  River.  Mason  had  no  rights  of  jurisdiction  in  New 
Hampshire,  but  only  a  grant  of  land,  and  all  title  must  be 
tried  by  the  local  courts.  Gorges  had  both  title  and  jurisdiction 
in  Maine.  In  1677  the  King  approved  the  opinions.86 

Consequently  the  Union  would  be  at  an  end  as  soon  as 
provision  could  be  made  for  government  in  New  Hampshire. 
In  vain  thirty-nine  of  the  principal  men  of  Dover  petitioned 
the  King  for  the  continuance  of  the  Union.  So  did  thirty-two 
of  Exeter,  fifty-six  of  Portsmouth,  and  fifty  of  Hampton,  all  in 
October,  1677. 87  The  petitions  were  ignored.88  The  King  had 
the  power,  and  exercised  it  contrary  to  what  seems  to  have  been 
the  prevailing  feeling  locally,  and  certainly  to  the  damage  of 
the  common  weal. 

Massachusetts  secretly  bought  Maine  of  Gorges,  getting  both 
land  and  jurisdiction  there.  A  proposal  to  buy  New  Hampshire 
from  Mason,  though  without  jurisdiction,  was  refused.  When 
Mason  informed  the  home  government  of  these  facts  early  in 
1679,  it  was  decided  to  take  New  Hampshire  into  the  “special 
protection”  of  the  Crown.89  This  meant  taking  Mason’s  claim 
into  that  protection.  Randolph  had  already  been  appointed 
Collector  of  Customs  for  New  England  in  the  middle  of  1678. 90 

8B2  ER  274-286;  3  ER  7.  861  ER  82.  It  is  to  be  noted  that  the  Masonian 
grant  of  1635,  under  which  Mason  partly  claimed,  purported  to  confer  jurisdic¬ 
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°°1  ER  102,  105. 


The  Courts  After  1641 


31 


But  he  delayed  coming  over  until  he  could  carry  the  royal 
commission  for  the  government  of  New  Hampshire.  He  arrived 
in  Portsmouth  on  December  27,  1679.91 

8.  THE  CUTT  COMMISSION 

The  commission  brought  by  Randolph,  dated  September 
18,  1679,  ran  to  John  Cutt  as  President  and  to  a  Council  com¬ 
posed  of  Richard  Martyn,  William  Vaughan,  Thomas  Daniel, 
John  Gilman,  Christopher  Hussey,  and  Richard  Waldron. 
The  first  four  were  of  Portsmouth,  Gilman  was  of  Exeter, 
Hussey  of  Hampton,  and  Waldron  of  Dover.93  It  took  until 
January  22,  1680,  for  Randolph  to  get  them  to  organize.  Those 
weeks  he  spent  at  Pascataqua,  as  he  wrote  to  Josiah  Winslow, 
were  “all  little  enough  to  get  that  part  of  the  country  to  accept 
his  majesty’s  authority,”  a  task  made  difficult,  as  he  thought, 
because  several  of  the  Council  held  great  tracts  of  land  “from 
Mr.  Mason,”  or  were  sworn  to  Massachusetts.93  He  doubtless 
meant  that  they  held  land  claimed  by  Mason,  not  that  they 
in  fact  claimed  it  from  Mason.  The  constant  assumption  of 
all  royal  officers  was  that  Mason  had  unquestioned  title.  Had 
not  the  Chief  Justices  said  so?  That  was  enough  to  make  any 
resident  who  had  never  had  a  chance  to  represent  his  case  to 
the  justices,  very  cautious  in  dealing  with  the  new  situation. 
It  was  ironical  that  the  Crown  could  find  fit  men  to  govern 
New  Hampshire  only  by  commissioning  those  who  were  per¬ 
force  anti-Mason  and  therefore  friendly  to  Massachusetts.  Ran¬ 
dolph,  who  had  been  so  sure  that  the  inhabitants  desired  a 
change,  was  now  finding  that  the  people  named  for  the  Council 
generally  refused  at  first  to  take  the  oath  of  allegiance. 

Randolph  seems  to  have  produced  the  commission  informal¬ 
ly  on  January  1.  For  some  time  he  was  able  to  induce  only 
Cutt  and  Gilman  to  accept  their  appointments.  Waldron  and 
Martyn  were  particularly  reluctant,  and  Waldron  went  with 
the  Reverend  Joshua  Moodey  to  Boston,  to  consult  leaders 
there.  Then  Waldron  and  Martyn  went  to  John  Cutt  and  de- 
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dined  to  serve.  Though  Cutt  has  been  called  weak  by  some 
historians,  he  somehow  persuaded  those  two  strong  men  to 
serve,  and  they  brought  in  with  them  Vaughan,  Daniel,  and 
Hussey.  That  probably  could  not  happen  until  after  the  nom¬ 
inees  had  met  at  Cutt’s  house  on  January  14  and  had  heard 
the  commission  informally  read. 

Finally  the  five  uneasy  men  were  sworn  with  the  others  on 
January  21,  but  they  refused,  since  they  were  good  Puritans,  to 
“kiss  the  Book,”  and  merely  raised  their  right  hands.  The 
following  day  the  commission  was  read  in  public  and  the  Coun¬ 
cil  was  organized.  Cutt,  as  empowered  by  the  commission, 
appointed  the  Deputy  President.  He  named  Waldron,  and 
we  may  wonder  whether  it  was  upon  such  a  condition  that 
Waldron  decided  to  serve.  As  Cutt  was  a  sick  man  and  soon 
to  die,  Waldron  became  the  real  man  in  power.  As  authorized 
by  the  commission,  the  Council  added  three  to  their  number, 
Elias  Stileman,  of  Portsmouth,  Samuel  Dalton,  of  Hampton, 
and  Job  Clements,  of  Dover.  Stileman  and  Dalton  were  sworn 
that  day,  Clements  on  February  16.  Stileman  became  recorder. 

On  the  day  that  they  organized,  the  Council  ordered  that  all 
public  officers  should  hold  over  and  perform  their  duties  until 
further  notice.  To  this  point  Randolph  had  come  after  more 
than  three  weeks  of  effort.  He  complained  that  he  had  had 
more  trouble  about  it  than  with  the  quo  warranto  proceedings 
against  Massachusetts.  He  lamented  that  his  instructions  were 
not  under  the  Great  Seal;  if  they  had  been,  he  could  have  saved 
the  King,  in  New  England,  ten  thousand  pounds  by  the  seizure 
of  goods  as  Collector  of  Customs.  Of  that,  more  later.  A  month 
after  the  government  of  the  new  Province  was  settled,  the 
people  of  Dover  and  Portsmouth  had  not  taken  the  oath  of 
allegiance.  Randolph  desired  the  Lords  of  Trade  to  send  him 
a  commission  under  the  Great  Seal,  which  he  thought  must 
be  recognized.94 

Randolph  had  reason  for  anxiety.  One  of  the  first  actions 
taken  by  President  Cutt  and  the  Council  was  to  send  an  ad¬ 
dress  to  England.  They  referred  regretfully  to  their  separation 
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from  Massachusetts,  whose  government  they  declared  to  have 
been  of  the  greatest  value.  They  also  referred  to  the  new  com¬ 
mission  communicated  by  Randolph.  They  prayed  the  King 
to  commit  the  power  into  such  hands  as  pleased  him,  “but  not 
to  impose  Strangers  —  who  have  pretended  claime  to  the  Soyle 
or  any  malevolent  Spirits  wch  may  represent  them.”®5  They 
had  in  mind,  of  course,  the  claim  made  by  Robert  Mason,  and 
must  have  suspected  that  Mason  or  somebody  to  represent  him 
was  about  to  come  over  as  part  of  the  Province  government. 

9.  COURTS  UNDER  THE  CUTT  COMMISSION 

The  Cutt  Commission  made  the  President  and  Council  a 
court  of  record  to  administer  the  laws  of  England  as  far  as  cir¬ 
cumstances  would  permit.  In  only  one  case  found  did  the 
President  and  Council  as  a  court  impanel  a  jury,  but  as  most 
of  the  Councillors  had  been  trained  as  judges  under  the  Massa¬ 
chusetts  system,  it  seems  likely  that  in  most,  if  not  all  the 
cases  heard  by  the  judges  alone,  trial  by  jury  was  waived  or 
was  not  a  matter  of  right.  Taken  by  and  large,  this  court,  es¬ 
pecially  in  its  constitution,  was  an  anomaly  in  New  Hampshire 
history,  but,  as  will  later  appear,  it  ran  true  to  local  spirit  and 
introduced  some  striking  new  ideas."* 

There  was  also  a  Quarter  Court,  composed  of  the  President 
and  Council,  six  of  whom  were  a  quorum.97  At  first  it  was 
planned  to  hold  three  terms  annually  of  this  court,  as  had 
been  the  practice  with  respect  to  the  Court  of  Associates  under 
the  Union.  But  in  1681  the  number  was  reduced  to  two  ses¬ 
sions  annually  for  the  Quarter  Court.98  The  terms  actually 
held  were  at  Dover,  June  1,  1680;  at  Hampton,  September, 
1680;  at  Portsmouth,  December,  1680;  at  Dover,  June,  1681; 
at  Hampton,  December,  1681;  and  at  Portsmouth,  June,  1682. 
After  the  first  term,  Richard  Waldron  acted  as  President  of 
the  Court,  and  after  Cutt  died  on  March  27,  1682,  Elias  Stile- 
man  was  Deputy  President.99 
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Under  the  Cutt  Commission  the  Province  had  a  General 
Assembly  for  the  first  time.  One  of  the  enactments,  the  “Cutt 
Code,”  provided  that  all  former  laws  should  rule  in  judicial 
proceedings,  if  not  repugnant  to  the  royal  commission  and 
the  laws  of  England.100  Since  the  judges  had  never  learned 
much  about  any  laws  except  those  administered  under  the 
Union,  in  whose  courts  most  of  them  had  sat,  it  could  not  be 
expected  that  they  would  search  for  inconsistencies  between 
the  law  as  formerly  practiced  in  New  Hampshire  and  that 
practiced  in  England.  So  the  period  of  the  Cutt  Commission, 
1680-1682,  disclosed  no  special  change  from  the  Massachusetts 
system,  though  it  has  to  its  credit  one  or  two  startling  experi¬ 
ments  in  penology  later  to  be  considered. 

The  new  Quarter  Court  finished  the  business  left  undone 
by  the  old  courts  of  the  Union.  Thus  the  Council  ordered 
Secretary  Stileman  in  1680  to  issue  an  execution  on  a  judg¬ 
ment  of  the  Court  of  Associates  in  September,  1679. 101  This 
accorded  with  an  act  of  the  Council  and  Assembly  confirming 
executions  made  by  former  courts.102  A  number  of  writs  of 
execution  are  found  endorsed  with  reference  to  this  act.108 
When  the  Union  ended,  Stevenson  v.  Drew  was  pending  on 
an  “appeal”  from  the  Court  of  Associates  to  the  County  Court. 
The  review  was  held  in  the  Quarter  Court  in  September,  1680, 
and  judgment  was  confirmed.  Then  it  went  to  the  Court  of 
Appeals,  where  it  was  again  confirmed.104 

The  Cutt  Code  indicates  the  large  degree  to  which  the 
judicial  modes  of  the  Union  persisted.  Even  as  to  substantive 
law  this  is  true.  Although  John  M.  Shirley  erroneously  thought 
that  the  code  was  borrowed  mainly  from  the  laws  of  Plymouth 
Colony,106  Richard  Chamberlain,  sent  over  from  England  as 
Secretary  in  1680  to  try  to  assimilate  the  Province  to  the  mother 
country’s  ways,  said  that  in  general  it  was  a  collection  of  Massa¬ 
chusetts  Bay  laws.106  Such  an  origin  would  be  discreditable  in 
the  Old  English  mind.  Theoretically  the  English  could  see 
that  some  English  law  might  not  fit  colonial  conditions.  Theo¬ 
retically  they  could  allow  for  necessary  departures.  Practically 
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it  seems  often  to  have  been  difficult  for  them  to  find  necessity 
where  the  colonials  found  that  one  clearly  existed.  Old  Eng¬ 
lish  and  New  English  were  variations  of  a  basic  pattern  of 
mind,  but  already,  after  a  bare  half  century  of  colonial  life,  it 
was  sometimes  easier  to  see  the  variations  than  the  likenesses. 
In  spite  of  this,  it  seems  probable  that  there  was  agreement 
as  to  the  necessity  of  specific  relief.  The  Cutt  Code  required 
all  contracts  to  be  “paid  in  same  species  bargained  for;  Any 
law,  usage,  or  custom  [English]  to  the  contrary  notwithstand¬ 
ing.”107  There  is  no  evidence  that  Chamberlain  thought  that 
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this  was  not  permissible 


Under  the  Cutt  Commission  matters  did  not  go,  politically, 
to  suit  the  home  government  (“home”  in  those  years  always 
meant  England).  A  royal  governor  was  indicated.  He  arrived 
in  the  fall  of  1682  in  the  person  of  Edward  Cranfield,  whose 
title  was  Lieutenant  Governor,  but  whose  arbitrary  acts  were 
to  be  well  suited  to  a  complete  governor.  Some  of  those  acts 
will  be  treated  in  this  chapter,  but  in  greater  length  in  later 
chapters.  His  right-hand  man,  as  will  more  fully  appear,  was 
Robert  Mason,  claimant  to  the  soil  of  New  Hampshire. 

Most  of  the  judicial  business  during  Cranfield’s  day  was  done 
in  the  Court  of  Pleas,  which  was  set  up  by  Cranfield  without 
benefit  of  authority  from  the  General  Assembly.  The  records 
of  this  court  have  been  destroyed  except  for  those  of  the  first 
term,  held  in  Portsmouth  on  February  13,  1682/83.  From 
other  sources,  however,  especially  as  to  the  Masonian  litigation, 
much  can  be  discovered,  though  the  records  by  judgment  book 
were  destroyed  in  the  hope  that  no  proof  of  Mason’s  judgments 
would  be  left.  At  the  first  and  only  term  under  Cranfield  of 
which  we  have  record,  the  judges  were  William  Vaughan,  with 
Richard  Martyn  and  Walter  Barefoote  as  assistants.  The  first 
two  were  anti-Mason,  but  Barefoote  belonged  to  him  com¬ 
pletely.  Mason  won  nothing  at  the  first  term,  so  the  record  is 
intact. 
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The  Grand  Jury  of  fourteen  and  the  Jury  of  Trials  of 
twelve  were  “sworn  upon  the  Bible  according  to  law.”  Thereby 
hangs  a  sad  tale.  Some  of  the  jurors  asked  Cranfield  whether 
they  might  not  be  sworn  as  formerly  by  holding  up  their 
hands,  instead  of  kissing  the  Book,  which  they  regarded  as 
some  sort  of  idolatry.  Cranfield  fell  into  a  rage  and  had  his 
way.108  One  might  ask,  who  was  the  Lieutenant  Governor  that 
he  should  direct  the  conduct  of  the  Court?  So  in  substance  did 
Joseph  Dow  and  other  jurors.  They  were  bound  over  on  a 
charge  of  riotous  meeting  to  the  next  Quarter  Sessions,  which 
was  the  title  of  the  Court  of  Pleas  when  in  criminal  session. 
The  jurors  were  cowed  for  a  time.109 

Justices  of  the  Peace  appeared.  They  could  issue  warrants 
for  the  arrest  of  offenders,  and  bind  them  for  appearance  at 
the  Quarter  Sessions,  or  commit  them  in  default  of  bail.  They 
could  issue  search  warrants  and  take  bonds  to  keep  the  peace. 
They  could  dispose  of  minor  offenders  like  drunkards.  These 
and  other  of  their  activities  will  have  more  particular  atten¬ 
tion  later.  For  the  present  our  chief  interest  is  the  organization 
of  the  judicial  system  and  its  various  alterations,  with  enough 
of  the  political  background  to  explain  them. 

For  the  first  time  in  the  history  of  New  Hampshire,  there 
was  a  Court  of  Chancery,  with  a  truly  equitable  jurisdiction. 
The  organization  of  the  courts  continued  as  long  as  Cranfield 
remained  and  also  during  some  succeeding  months  under 
Deputy  Governor  Barefoote  until  1686. 

11.  THE  PRESIDENCY  OF  JOSEPH  DUDLEY 

On  May  25,  1686,  Joseph  Dudley,  a  colonial  of  Massachu¬ 
setts  who  had  sat  in  New  Hampshire  as  a  judge  during  the 
Union,  took  his  oath  as  President  of  the  Council  of  New  Eng¬ 
land.  Temporarily  the  government  of  Massachusetts  as  a 
separate  colony,  as  well  as  that  of  New  Hampshire  as  a  sepa¬ 
rate  Province,  came  to  an  end.  Edward  Randolph,  who  had 
somewhat  influenced  the  appointment  of  Dudley,  was  com¬ 
missioned  as  Secretary,  Registrar,  Surveyor  of  the  King’s  Woods 
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in  Maine,  and  Postmaster  of  New  England.  He  arrived  with 
all  the  commissions  on  May  14,  1686,  after  a  passage  of  nearly 
four  months.110  Dudley,  however,  soon  cooled  towards  Ran¬ 
dolph,  took  away  a  good  part  of  the  perquisites  Randolph  had 
expected  as  Secretary,  and  made  his  own  son,  though  only 
sixteen  years  of  age,  Clerk  of  the  Court  at  Boston.  Even  some 
of  Randolph’s  other  duties  were  distributed  elsewhere.111  By 
June  10,  1686,  Dudley  had  settled  the  courts. 

The  common  law  courts  in  New  Hampshire  were  composed 
of  the  resident  members  of  the  Council,  plus  Robert  Mason 
and  John  Hinckes,  both  of  whom  had  been  recommended  by 
Randolph.112  Mason  did  not  in  fact  sit  in  the  courts  under 
Dudley,  for  he  went  to  England  to  report  about  June  1  and 
did  not  return  until  about  February  1,  1687/88. 118  One  of  the 
Massachusetts  Councillors  and  local  Justices  of  the  Peace 
filled  the  courts.  Terms  of  a  Court  of  Pleas  and  of  a  General 
Sessions  of  the  Peace  were  set  for  Great  Island  on  the  first 
Tuesday  of  October  and  for  Portsmouth  mainland  the  first 
Tuesday  of  April.114  Dover  and  Hampton  having  lost  their 
terms  before,  had  to  get  along  without  a  court  session  in  their 
midst.  Under  Cranfield  and  Barefoote,  all  known  sessions  of 
the  courts  were  held  at  Great  Island.116  So  Portsmouth  proper 
gained  something. 

Each  court  was  intended  to  be  composed  of  at  least  three 
judges,  one  of  whom  must  be  of  the  Council.  Their  jurisdiction 
included  all  civil  causes  (Court  of  Pleas)  and  crimes  not  pun¬ 
ishable  by  loss  of  life  or  limb  (General  Sessions  of  the  Peace). 

The  President  and  Council,  sitting  at  Boston,  were  a  Court 
of  Appeals,  to  which  the  losing  party  in  the  court  of  first  in¬ 
stance  could  bring  the  “whole  case”  on  a  writ  of  review,  with 
liberty  to  adduce  new  evidence  and  such  new  pleadings  as  did 
not  alter  the  issues  tried  below.  The  Court  of  Appeals  had 
original  jurisdiction  of  all  capital  crimes,  also  some  other  orig¬ 
inal  jurisdiction  the  scope  of  which  is  not  clear.  From  it  there 
was  an  “appeal”  to  the  King  in  Council. 
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Small  civil  causes  of  forty  shillings  or  less  could  be  deter¬ 
mined  by  the  President,  or  by  any  member  of  the  Council,  or 
by  two  Justices  of  the  Peace.  From  this  jurisdiction  there  was 
an  “appeal”  to  the  Court  of  Pleas,  and  no  further.118 

The  common  law  courts  held  but  one  term  during  the 
presidency  of  Dudley,  which  ended  in  December,  1686.  The 
Court  of  Pleas  sat  on  October  5.  William  Stoughton,  of  Massa¬ 
chusetts,  presided.  Assisting  were  John  Usher  and  John  Hinckes 
of  the  Council  and  three  local  Justices,  Walter  Barefoote, 
Robert  Elliott,  and  Richard  Waldron.  Elias  Stileman  was 
Clerk.117  On  October  6,  the  Court  of  General  Sessions  of  the 
Peace  sat  with  the  same  personnel.118 

12.  THE  REGIME  OF  SIR  EDMUND  ANDROS 

Dudley  was  succeeded  by  Governor  Sir  Edmund  Andros  on 
December  21,  1686.119  Under  him  the  Court  of  Pleas  and  the 
Court  of  General  Sessions  of  the  Peace  probably  sat  quarterly 
at  Portsmouth,  but  we  have  scarcely  any  records  of  them.  We 
do  know  that  they  had  somewhat  restricted  jurisdictions,  and 
that  Walter  Barefoote,  Chief  Justice  under  Cranfield,  again 
filled  that  office. 

Under  Dudley  the  Court  of  Pleas  had  on  one  occasion  exer¬ 
cised  criminal  jurisdiction.  Now  the  separation  of  criminal 
and  civil  jurisdiction  became  clearer.  The  Court  of  Pleas  had 
jurisdiction  in  civil  cases  up  to  ten  pounds,  provided  the  title 
to  real  estate  were  not  involved.  For  civil  cases  involving  more, 
there  was  a  Superiour  Court  of  Judicature  for  New  Hampshire 
and  western  Maine,  with  jurisdiction  similar  to  those  of  the 
English  Courts  of  King’s  Bench,  Common  Pleas,  and  Ex¬ 
chequer.  Cases  above  one  hundred  pounds  were  “appealable” 
from  this  court  to  the  Governor  and  Council,  whence,  if  the 
matter  involved  over  three  hundred  pounds,  there  was  an 
“appeal”  to  the  King  in  Council.120  We  have  almost  no  knowl¬ 
edge  concerning  the  actual  work  of  the  Superiour  Court.  Crim¬ 
inal  cases,  other  than  capital,  came  to  lie  solely  in  the  Court 
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of  General  Sessions  of  the  Peace.  The  jurisdiction  of  Justices 
of  the  Peace  remained  as  it  was  under  Dudley.131 

13.  THE  REVOLUTION  OF  1689 

When  the  Stuarts  were  turned  out  in  England,  Andros  was 
turned  out  in  New  England.  The  revolution  began  in  Boston 
on  April  18,  1689.122  Edward  Randolph,  who  had  begun  to 
understand  New  Englanders  and  in  some  degree  to  see  things 
from  their  standpoint,  was  still  a  functionary  of  the  Crown, 
so  he  went  out  with  Andros.  Jailed  in  Boston  in  April,  he  was 
finally  permitted  to  go  to  England  in  February,  1689/90. 123 
For  ten  months  following  the  revolution,  probably  no  court 
sat  in  New  Hampshire,  and  it  is  doubtful  that  even  probate 
business  was  done.124  The  disorganization  of  government  was 
not  the  sole  cause  of  the  closing  of  the  courts.  There  were 
Indian  forays,  in  one  of  which  the  venerable  Judge  Richard 
Waldron  lost  his  life. 

14.  REUNION  WITH  MASSACHUSETTS 

No  power  to  administer  justice  remained  after  Andros  was 
ousted,  since  the  courts  under  his  regime  were  of  his  personal 
making.  New  Hampshire,  a  royal  province  for  ten  years,  had 
never  yet  been  given  a  stable  government.  It  was  still  subject 
to  the  will  of  the  Crown,  but  it  took  time  for  the  will  of  Wil¬ 
liam  and  Mary  to  be  made  known.  The  Province  did  not  even 
have  an  assembly  that  could  convene  and  provide  for  the 
emergency.  But  Massachusetts  had  the  germ  of  a  government 
and  was  able  to  meet  the  situation. 

A  large  number  of  the  residents  of  the  four  towns  signed 
a  petition  for  the  renewal  of  the  Union  that  had  been  so  happy. 
William  Vaughan  and  John  Pickering  went  to  Boston  and 
laid  the  petition  before  the  Governor  and  Council,  who  voted 
on  February  28,  1689/90,  to  receive  New  Hampshire  again 
until  the  will  of  the  Crown  could  be  made  known.  Upon  the 
nomination  of  some  of  the  residents,  William  Vaughan,  Rich¬ 
ard  Martyn,  and  Nathaniel  Fryer  were  made  magistrates,  sub- 
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ject  to  the  approval  of  the  Massachusetts  General  Court.  This 
approval  was  given  on  March  12,  when  John  Gerrish  and 
Robert  Wadleigh  were  added  as  Justices  of  the  Peace,  Samuel 
Penhallow  as  Treasurer,  and  John  Pickering  as  Recorder.125 
On  May  28,  1691,  the  Indian  fighting  having  quieted,  the 
General  Court  ordered  that  the  Justices  of  the  Peace  in  New 
Hampshire  should  hold  Quarterly  Courts  as  formerly.120  Prob¬ 
ably  this  was  intended  to  establish  something  like  the  courts 
prior  to  the  end  of  the  Union  in  1679. 

There  seem  to  be  no  records  extant  of  these  Quarterly  Courts 
except  in  matters  of  probate.127  Since  some  common  law  ses¬ 
sions  must  have  been  held,  it  is  fair  to  suppose  that  some 
records  were  not  made,  or  lost  if  made. 

15.  PROVINCIAL  REORGANIZATION, 

1692,  1699 

The  Province  was  reintegrated  with  the  publication,  Au¬ 
gust  13,  1692,  of  the  commission  of  Samuel  Allen  as  Governor 
and  Allen’s  son-in-law  John  Usher  as  Lieutenant  Governor. 
Usher  was  the  active  executive  until  1696,  when  William  Par¬ 
tridge,  a  resident,  was  commissioned  as  Lieutenant  Governor. 
From  then  until  the  end  of  the  Allen  Commission  in  1699, 
there  was  much  dispute  as  between  the  claims  of  Usher  and 
Partridge.  The  Earl  of  Bellomont’s  commission  as  Governor 
was  published  on  July  31,  1699.  In  his  absence  (he  was  usual¬ 
ly  in  New  York),  Partridge  as  Lieutenant  Governor  presid¬ 
ed  over  the  Council.  This  administration  outlasted  the 
century.128 

Allen’s  Commission  provided  for  an  Assembly,  the  first  since 
Cranfield  had  dismissed  the  one  with  which  he  had  quarreled. 
The  legislature  was  permitted  to  pass  a  judiciary  act,  which  it 
did  on  October  7,  1692. 128  This  act  provided  at  the  base  for 
the  familiar  jurisdiction  of  Justices  of  the  Peace,  in  their  sev¬ 
eral  towns,  over  matters  of  debt  and  trespass  involving  up  to 
forty  shillings.  In  such  cases  there  was  to  be  no  trial  by  jury 
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except  when  the  party  demanding  it  paid  the  costs  and  charges 
of  the  jury. 

Next  above  came  the  Quarter  Court  of  Sessions,  held  in 
Portsmouth  on  the  first  Tuesdays  of  March,  June,  September, 
and  December,  two  days  and  no  more  at  each  term.  This  court 
had  criminal  jurisdiction  and  some  administrative  powers. 
From  it  there  was  an  “appeal”  to  the  Supreme  Court  of 
Judicature. 

The  day  after  the  adjournment  of  the  Sessions,  the  Court 
of  Common  Pleas  sat.  Experience  showed  that  the  day  of  the 
adjournment  of  the  Sessions  might  be  a  Tuesday  or  a  Wednes¬ 
day,  which  left  the  time  for  making  writs  returnable  to  the 
Pleas  uncertain,  so  in  1696  it  was  provided  that  the  Common 
Pleas  should  meet  on  the  Wednesday  following  the  day  when 
the  Sessions  closed  their  business.180  The  Common  Pleas  had 
one  judge  and  three  associates.  Three  constituted  a  quorum. 
All  common  law  actions  of  not  more  than  twenty  pounds, 
except  those  involving  the  title  to  land,  came  before  this  Court. 
Thence  there  was  an  “appeal”  to  the  Supreme  Court  of 
Judicature. 

The  Supreme  Court  of  Judicature  sat  at  Portsmouth  in  April 
and  October.  There  were  four  judges.  Any  two  of  them,  with 
the  Chief  Justice,  were  a  quorum.  The  original  jurisdiction  of 
this  Court  was  the  same  as  possessed  by  the  English  Courts  of 
King’s  Bench,  Common  Pleas,  and  Exchequer.  Where  more 
than  fifty  pounds  came  into  controversy,  there  was  an  “appeal” 
to  the  Governor  and  Council.  Where  more  than  one  hundred 
pounds  were  involved,  there  was  a  further  “appeal”  to  the 
King  in  Privy  Council.  The  statute  provided  new  modes  of 
removing  cases  on  “appeal.”  One  was  habeas  corpus,  a  second 
was  writ  of  error,  and  a  third  was  writ  of  certiorari. 

The  Sessions,  the  Common  Pleas,  and  the  Supreme  Court 
all  worked  with  trial  juries. 

Finally  there  was  the  High  Court  of  Chancery,  composed  of 
the  Governor  and  Council.  It  had  general  equity  powers  that 
were  almost  never  invoked.  The  act  made  no  provision  for 
Probate  Courts,  a  matter  later  to  be  considered. 
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When  the  Earl  of  Bellomont  became  Governor  in  1699,  the 
legislature  passed  a  new  judiciary  act.  This  resulted  in  the 
dissolution  of  the  courts  set  up  under  the  act  of  1692.  But  the 
new  courts  differed  almost  wholly  in  name  and  personnel, 
rather  than  in  jurisdiction.  For  the  Sessions  was  substituted 
the  Court  of  General  Sessions  of  the  Peace;  for  the  Court  of 
Common  Pleas,  the  Inferiour  Court  of  Common  Pleas;  for 
the  Supreme  Court  of  Judicature,  the  Superiour  Court  of 
Judicature.  There  was  no  “appeal”  to  the  Governor  and  Coun¬ 
cil  unless  more  than  one  hundred  pounds  were  involved,  and 
none  to  the  Crown  unless  the  sum  was  three  hundred  pounds 
or  more  sterling.  The  High  Court  of  Chancery  was  dropped, 
and  the  Common  Pleas  and  Superiour  Courts  were  left  with 
the  ancient  power  to  chancer  forfeitures.  No  right  of  trial  by 
jury  seems  to  have  been  granted  to  courts  of  the  Justices  of 
the  Peace,  but  the  right  of  “appeal”  was  distinctly  given  from 
them  to  the  Common  Pleas,  where  a  jury  trial  would  be  had 
unless  waived.  The  Sessions  were  composed  of  the  Justices  of 
the  Peace  commissioned  as  of  the  quorum.  There  were  some 
changes  in  the  dates  for  the  various  terms  of  courts.  “Appeals” 
could  be  begun  by  the  filing  of  a  declaration  of  errors.181  For 
the  time  being,  removal  by  habeas  corpus  or  certiorari  was 
laid  aside.  While  no  clear  case  of  writ  of  error  has  been  found, 
it  was  probably  hardly  distinguishable  from  the  old  writ  of 
review  and  “reasons  for  appeal.” 

The  system  thus  outlined  retained  its  pattern  without  sub¬ 
stantial  change  until  the  American  Revolution,  and  most  of  it 
continued  for  some  years  later.  So  it  can  be  said  that  the  judi¬ 
cial  system  of  New  Hampshire  dates  from  October  6,  1692,  un¬ 
broken  since  then  except  by  legislative  substitution  of  a  court 
by  one  name  for  that  of  another,  change  of  personnel,  or  slight 
change  in  jurisdiction. 

We  are  now  ready  for  the  less  boresome  story  of  how  the 
courts  operated. 
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1.  RULE-MAKING  POWER 

From  the  very  beginning  of  the  Union  the  County  Courts 
assumed  the  power  to  make  rules.  Thus  at  Dover,  in  October, 
1644,  the  Court  ordered:  “Provided  that  every  man  shall  enter 
his  acco  [action]  the  first  Day  of  the  Court  or  else  the 
Defendt  shall  have  a  nonsuite  against  him.  And  the  second 
day  in  the  Morning  to  heare  the  presentmt  given  in  the  Courte 
before.”1  In  explanation  of  the  second  rule,  it  should  be  re¬ 
peated  that  those  presented  by  the  Grand  Jury  at  any  term 
were  usually  bound  over  to  the  succeeding  term,  when  their 
cases  were  heard.  This  was  made  clearer  by  another  rule  in 
August,  1646,  which  directed  the  Recorder,  or  Clerk,  to  issue 
attachments  against  all  persons  presented,  to  compel  them  to 
put  in  bonds  for  the  next  court.2  This  practice  as  to  present¬ 
ments  persisted  long  after  the  Union  was  dissolved. 

The  rule  as  to  entry  on  the  first  day  of  the  term  did  not 
become  obligatory  under  statute  for  more  than  twenty  years 
after  the  Pascataqua  Court  promulgated  it.  A  statute  of  1665 
forbade  entry  after  the  first  day,  and  doubled  the  entry  fee  if 
the  case  was  entered  in  the  afternoon  of  the  first  day,  rather 
than  in  the  morning.8  The  entry  fee  was  ten  shillings  unless 
the  Court  admitted  a  suit  in  forma  pauperis. 

Orders  of  the  Pascataqua  Court,  made  in  1649  and  apparent¬ 
ly  not  based  on  statute,  required  the  plaintiff  not  entering  his 
action  to  be  attached  for  the  defendant’s  costs  of  attendance.4 

Thus  the  rule-making  power  was  firmly  established  over 
three  hundred  years  ago.  A  statute  in  1701  confirmed  the  an¬ 
cient  power,6  which  has  never  been  lost. 

2.  THE  HONOR  OF  THE  COURT;  CONTEMPT 

The  adjective  “Worshipful,”  applied  to  Thomas  Wiggin 
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or  any  other  Chief  Justice  in  the  early  years,  was  a  token  of 
the  respect  in  which  the  County  Courts  expected  the  people 
to  hold  them.  In  a  community  where  free-tongued  fishermen 
and  fishwives,  not  to  mention  husbandmen  and  housewives, 
formed  a  considerable  part  of  the  population,  education  in 
court-room  manners  had  to  be  conducted  with  a  firm  hand, 
if  not  a  high  one.  The  tongue  was  an  unruly  member,  moved 
by  a  mind  thoroughly  wedded  to  the  desire  for  free  speech. 
Hence  contempt  of  court  was  severely  punished  during  the 
process  of  education. 

At  Strawberry  Bank,  October  10,  1650,  two  witnesses  de¬ 
posed  in  open  court  that  Edward  Colcord,  who  had  just  been 
fined  for  perjury,  said  “that  he  would  plucke  the  Captaine 
(meaninge  Captaine  Wiggin)  off  the  bench.”  If  the  threat  were 
no  more  than  of  political  influence  for  the  removal  of  the 
Judge,  the  case  was  bad  enough.  Perhaps  because  the  Captain 
thought  that  unprejudiced  minds  should  pass  upon  the  charge 
of  contempt,  Colcord  was  bound  over  to  the  next  Norfolk 
Court  at  Salisbury.® 

Five  years  later,  however,  personal  reasons  did  not  prevent 
the  Pascataqua  Court  from  passing  on  the  case  of  Philip  Ches- 
ley  for  reproachful  speeches  against  Captain  Wiggin.  Chesley 
was  sentenced  to  make  public  acknowledgment  of  his  fault  on 
three  several  public  days,  in  default  of  which  he  was  to  be 
whipped  and  fined.7 

At  Dover  in  1663,  James  Smith  was  admonished  for  having 
his  hat  on  in  open  court.  Bidden  to  take  it  off,  he  kept  it  on. 
The  Court  ordered  him  to  be  set  by  the  heels  in  the  stocks 
for  an  hour,  and  to  pay  fees.8  The  punishment  was  painful 
only  to  his  self-esteem  and  his  pocket-book.  At  the  same  term 
the  Quaker  Edward  Wharton  was  put  in  the  stocks  for  irrever¬ 
ent  words  and  gestures  in  open  court.®  He  also  sat  in  the  stocks 
for  an  hour,  but  doubtless  without  loss  of  a  martyr’s  self-esteem. 
His  case  demanded  further  attention  that  will  appear  in  its 
place,  for  such  martyr-minded  zealots  were  really  troublesome 
fellows.10 
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That  same  year,  at  the  October  Term  of  the  Norfolk  County 
Court  in  Hampton,  the  wife  of  Eliakim  Wardall  was  sen¬ 
tenced  for  being  absent  from  worship  for  twenty  Sabbaths. 
Eliakim  charged  the  Worshipful  Mr.  Bradstreet,  “as  he  sat 
upon  the  bench,  in  the  face  of  the  country,”  with  acting  mali¬ 
ciously.  He  was  ordered  to  have  fifteen  stripes  at  the  common 
whipping-place  that  afternoon  when  the  Court  should  come 
to  the  house  again.11 

In  1668,  at  Hampton,  Edward  Colcord,  who  never  learned 
to  control  his  passions,  in  open  court  charged  the  bench  with 
not  going  according  to  law.  He  was  put  into  prison.  For  other 
abuses  of  the  Court  he  was  ordered  to  pay  a  fine  of  five  pounds, 
or  to  sit  in  the  stocks  two  full  hours.  Colcord  thereupon  de¬ 
clared  in  court  that  he  would  drive  his  cart  through  Nat  Boul¬ 
ter’s  house.  So  he  was  put  under  a  bond  of  fifty  pounds  for 
his  good  behavior.  At  the  same  term,  Mary  Read  refused  to 
disclose  the  name  of  the  father  of  her  bastard  child.  She  was 
ordered  to  have  twenty  stripes,  or  pay  a  fine  of  ten  pounds. 
If  she  could  not  get  the  money  —  and  how  could  the  woman? 
—  she  was  to  get  ten  more  stripes  unless  she  disclosed.  But 
she  could  redeem  the  second  round  of  ten  stripes  by  paying 
five  pounds  —  if  she  could  raise  it  without  disclosing  the  pa¬ 
ternity  of  her  child.12 

Again  at  Hampton,  in  October,  1674,  Samuel  Weed,  having 
been  fined  for  cheating  and  lying  in  a  trade  for  a  gun,  saucily 
said  to  the  wealthy  William  Stoughton,  who  was  presiding, 
that  he  also  might  wear  silver  buttons,  if  he  paid  for  them, 
as  well  as  any  man  in  the  country.  Because  he  confessed  his 
fault  and  professed  sorrow,  a  fine  of  twenty  shillings  for  con¬ 
tempt  was  remitted.  On  the  same  conditions  remission  was 
granted  to  Elizabeth  Roby.1*  The  Hampton  Court,  in  May, 
1676,  fined  Richard  Scammon  and  five  others  for  taking  tobacco 
near  the  meeting-house  in  the  face  of  the  Court,  who  were  per¬ 
haps  returning  from  dinner.14 

John  Pickering  avoided  punishment  for  contemptuous  talk 
in  the  Dover  Court  in  1673  by  an  apology.16  At  the  same  time. 
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Henry  Sherburne  and  his  son  escaped  a  part  of  their  fines  for 
contempt  by  confession  of  their  fault.  David  Cambell,  as  earlier 
mentioned,  had  been  convicted  of  reviling  the  ministers  and 
everybody  in  general.  Since  Cambell  had  been  the  worse  for 
drink  when  he  talked  loosely,  the  Sherburnes  opposed  the 
execution  of  the  sentence  of  twenty  stripes  and  “had  Like  to 
have  made  an  Insurrection  among  the  People.”  At  least,  that 
was  how  it  appeared  to  the  Court,  but  young  Sherburne  said 
that  he  had  acted  not  with  disrespect  to  the  Court,  but  out 
of  great  respect  for  Cambell’s  aged  father;  he  did  not  wish  to 
be  thought  guilty  of  the  wrong  “he  that  resisteth  ye  power 
resisteth  ye  Ordinance  of  God.”19  Again  it  was  William  Stough¬ 
ton  who  presided,  and  it  may  be  that  it  was  Stoughton’s  arbi¬ 
trary  manner  that  caused  everybody  to  lose  temper.  But  a 
fine  was  deservedly  put  on  John  Gould  at  Salisbury  in  1678, 
when  he  said  violently  in  open  court  to  Nathaniel  Saltonstall, 
“you  are  no  judge  of  ye  Court.”17 

Contempt  of  the  judges  did  not  exhaust  the  possibilities  of 
the  topic  of  this  section.  John  Baker  was  fined  at  Dover  in 
1645  for  saying  that  the  Grand  Jury  had  presented  him  of 
malice.18  At  Portsmouth  in  1656,  the  Grand  Jury  complained 
that  Thomas  Canny  said  that  they  had  unjustly  presented  his 
servant  for  fighting  in  the  meeting-house  on  the  Lord’s  Day, 
and  that  he  would  present  them  for  the  wrongful  presentment. 
Canny  was  ordered  to  make  public  acknowledgment  at  the 
next  court  in  Dover,  or  pay  five  pounds.16  The  Marshal  (we 
should  say  Sheriff)  attempted  to  get  James  Nute  to  give  a  bond 
as  ordered.  Nute  said,  “neither  the  Courte  nor  you  dare,”  and 
added  that  he  “cared  not  a  [dirty  Anglo-Saxon  word]  neither 
for  thee  nor  Capten  Wiggin.”  Nute  was  ordered  to  make  ack¬ 
nowledgment  at  the  next  Dover  training-day  that  he  had  acted 
“verie  sinfullie  and  was  sorie.”  He  did.20  But  if  one  spoke  thus 
reproachfully  of  other  authorities  than  those  of  the  Court,  as 
a  minister  or  a  town  clerk,  he  had  to  be  presented  by  the  Grand 
Jury  and  convicted  by  a  trial  jury  before  the  Court  could 
sentence  him.21  While  slander  of  authority  other  than  the 
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court’s  falls  into  the  category  of  crime  rather  than  contempt, 
it  was  often  referred  to  in  the  seventeenth  century  as  “con¬ 
tempt  of  authority.”  Some  cases  of  it  will  appear  later  in  this 
chapter,  though  at  the  expense  of  lack  of  precision  in  calling 
it  contempt. 

The  education  of  the  people  in  holding  their  tongues  had 
been  going  on  for  over  a  generation  when  the  Union  came  to 
an  end.  The  courts  were  then  maintaining  their  dignity  by 
means  less  stringent,  for  the  most  part,  than  imprisonment, 
scourgings,  the  stocks,  and  fines.  Admonition  was  being  used, 
and  admonition  was  apt  to  bring  apology,  and  apology  usually 
brought  forgiveness.  Apparently  something  had  been  gained, 
and  would  have  been  gained  permanently,  if  the  courts  under 
the  later  provincial  organization  had  not  lost  respect  by  yield¬ 
ing  to  the  exercise  of  arbitrary  power. 

3.  CONTEMPT  OF  AUTHORITY,  1679-1682 

The  President  and  Council  fined  Robert  Wadleigh  for  re¬ 
proachful  speeches  against  the  Council  and  Assembly.22  Since 
the  Council  was  a  court,  and  the  Assembly  at  one  time  asserted 
the  right  to  act  with  the  Council  on  “appeals,”  this  may  pos¬ 
sibly  be  called  a  case  of  contempt  of  court,  but  “contempt  of 
government”  in  general  was  an  English  wrong  with  which  the 
colonists  were  familiar.23 

4.  CONTEMPT  OF  AUTHORITY  UNDER 
CRANFIELD 

The  courts  under  Cranfield  deserved  public  contempt.  In 
connection  with  the  Masonian  litigation,  the  cases  of  Andrew 
Wiggin  and  Joseph  Beard  will  appear  later  as  true  cases  of  con¬ 
tempt  of  court. 

As  the  dynamic  power  behind  the  contemptible  courts,  Ed¬ 
ward  Cranfield  also  deserved  contempt,  and  he  had  it  in  good 
measure.  One  case  will  do  as  an  illustration.  The  Governor, 
for  some  reason,  refrained  from  seeking  summary  punishment 
of  John  Sanborn,  of  Hampton,  who  said,  “I  question  whether 
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ever  the  King  knew  of  his  (the  sd  Edward  Cranfield’s)  Comis¬ 
sion.”  Instead,  the  Lieutenant  Governor  sued  Sanborn  for 
slander  of  authority,  claiming  damages  of  five  hundred  pounds. 
Since  Sanborn  was  unable  to  furnish  security  for  the  full  five 
hundred  pounds,  he  was  committed  to  prison.  The  jury  re¬ 
turned  a  verdict  for  full  damages,  but  apparently  with  some 
compunctions,  for  they  placed  on  the  verdict  the  condition 
that  Sanborn  should  pay  Cranfield  a  mere  ten  pounds  and  costs 
if,  in  the  good  old  Massachusetts  fashion,  he  should  make 
public  acknowledgment  of  his  “fault”  in  all  four  towns.24  Prob¬ 
ably  Sanborn  was  right  in  thinking  that  Charles  II  signed 
what  his  ministers  set  before  him,  without  knowing  or  caring 
much  about  whom  he  was  commissioning.  Sanborn  had  reason 
enough  for  detesting  the  Governor,  for  he  had  just  suffered, 
that  fall  of  1683,  from  a  suit  by  Mason  in  which  Cranfield  had 
an  interest,  as  will  later  be  shown. 

5.  CONTEMPT  OF  AUTHORITY;  ANDROS 

Sir  Edmund  Andros  was  hated  in  New  Hampshire  as  well 
as  in  Massachusetts.  Richard  Otis,  Jr.,  once  an  agent  for  Robert 
Mason,  spoke  contemptuously  of  the  Governor.  In  accordance 
with  the  prevailing  law,  he  was  indicted  and  found  guilty.26 

6.  CONTEMPT  OF  AUTHORITY;  LAST  DECADE 

The  ministry,  as  already  stated,  not  being  a  part  of  the 
judiciary,  slanderous  talk  about  a  clergyman  was  prosecuted 
upon  indictment  for  crime.  A  man  who  said  that  the  Reverend 
Joshua  Moodey  never  preached  without  lying,  that  he  cheated, 
and  that  he  “was  more  covetous  after  mony  than  the  Devell 
was  after  soules”  was  thus  prosecuted.”26 

The  lack  of  proceedings  for  true  contempt  of  court  late  in 
the  century  shows  that  the  people  of  New  Hampshire,  even 
under  great  provocation  sometimes,  had  learned  well  the  les¬ 
sons  taught  during  the  days  of  the  Union.  It  is  apparent  that 
with  the  return  of  respectable  courts  there  was  little  or  no 
trouble  in  maintaining  judicial  dignity  and  court-room  man¬ 
ners  without  summary  action. 
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Jurors,  Attorneys,  and  Other  Court  Officers 

1.  THE  TRIAL  JURY 

In  civil  and  criminal  matters  the  County  Courts  under  the 
Union  usually  worked  with  “juries  of  tryall.”  The  term  “petit 
jury”  was  almost  never  used.  In  Pascataqua  County,  the  num¬ 
ber  of  jurors  summoned  was  nearly  always  precisely  twelve. 
In  1670  twelve  appeared,  and  another  was  fined  for  non-ap¬ 
pearance.1  There  were  two  terms  at  which  thirteen  appeared, 
and  one  for  which  a  fourteenth  was  summoned.3  So  the  typical 
array  in  Pascataqua  was  twelve  men,  who  sat  at  every  trial  of 
the  term,  unless  trial  by  jury  was  waived.  If  in  any  case  one  or 
more  of  the  panel  was  incapacitated  or  challenged,  talesmen, 
then  usually  called  “accidental  jurors,”  were  drawn  to  fill  the 
jury-box.3 

In  Norfolk  County  as  many  as  fifteen  or  eighteen  jurors  were 
sometimes  summoned.  But  there  were  notable  exceptions.  At 
the  Hampton  Term,  October,  1672,  there  were  only  twelve 
jurors,  with  a  standing  foreman.  They  returned  verdicts  in 
fifteen  civil  actions  and  several  criminal  cases.4  There  was  a 
similar  situation  at  Salisbury  in  April,  1673.  When,  in  the 
first  civil  trial,  two  jurors  were  challenged,  the  case  was  sub¬ 
mitted  to  a  jury  of  ten  with  the  consent  of  both  parties.6  At 
Hampton,  the  following  October,  thirteen  jurors  appeared, 
and  another  was  fined  for  non-appearance.  During  the  term 
six  “accidental  jurors,”  in  some  other  cases  called  tales  de 
circumstantibus,  were  impanelled  to  fill  the  box  in  various 
cases.8  The  process  of  filling  the  box  was  waived  in  another 
striking  case.  In  a  case  in  which  the  Town  of  Hampton  was 
interested,  the  Hampton  jurors  were  excused,  and  the  case 
submitted  to  a  jury  of  eight.7 

The  choice  of  jurors  during  the  Union  was  purely  demo- 
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cratic.  The  Clerk  issued  his  warrants  to  the  constables  of  the 
several  towns,  requiring  the  return  of  jurors  proportionable 
to  population.  The  constables  then  gave  notices  warning  meet¬ 
ings  of  the  freemen,  the  town  meetings  made  choice  of  the 
required  jurors,  and  the  constable  returned  the  names  of 
those  chosen.  Trial  jurors  were  allowed  four  shillings  a  day, 
and  grand  jurors  three  shillings.  A  trial  juror  not  clear  in  his 
judgment  in  a  case  he  heard  might,  before  verdict,  take  the 
advice  in  open  court  of  any  person  he  thought  to  be  compe¬ 
tent.8 

The  method  of  challenging  jurors  during  the  Union  was 
peculiar.  At  first  there  seems  to  have  been  no  right  to  peremp¬ 
tory  challenge,  but  any  party  could  challenge  for  cause,  and 
he  was  permitted  to  choose  whether  he  would  leave  the  ques¬ 
tion  of  the  reasonableness  of  the  challenge  to  the  bench  or  to 
the  remaining  jurors.  If  the  challenge  were  allowed,  the  Court 
impanelled  an  “accidental  juror”  unless  it  were  agreed  to 
continue  with  a  jury  of  less  than  twelve.9 

Dover’s  greater  size  than  Portsmouth’s  in  the  earlier  years 
is  indicated  by  the  fact  that  even  as  late  as  1661  she  furnished 
eight  jurors  to  Portsmouth’s  four.  The  proportion  became 
seven  to  five  in  1665.  By  1673,  perhaps  as  early  as  1670,  the 
two  towns  were  equal.10 

Trial  verdicts,  though  written,  were  rarely  signed  during 
the  Union.  They  might  be  written  on  any  scrap  of  paper,  or 
on  the  back  of  the  writ,  or  on  a  subpoena,  a  pleading,  or  a 
deposition  given  to  the  jury.11  And  so  it  continued  in  Cran- 
field’s  day,  though  it  became  increasingly  the  practice  for  the 
foreman  to  sign  the  verdict.12 

Under  the  Cutt  Code,  a  party  could  challenge  as  many 
jurors  as  he  desired,  but  the  decision  of  the  challenge  rested 
solely  with  the  bench;  only  the  judges  could  thereafter  deter¬ 
mine  whether  the  challenge  was  just  and  reasonable.  But  in 
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capital  cases  the  prisoner  was  allowed  six  or  eight  peremptory 
challenges,  without  giving  any  reason.1*  There  was  also  a  rule 
for  absolute  disqualification;  no  juror  (or  judge)  could  take 
part  in  a  trial  if  he  had  certain  blood  or  business  relations 
with  a  party.14  Jurors  continued  to  be  elected  in  town  meeting 
as  during  the  Union.1* 

During  Cranfield’s  time,  as  will  be  fully  evidenced  in  con¬ 
nection  with  the  Masonian  litigation,  jurors  were  hand-picked 
and  their  names  were  given  to  the  Marshal,  or  Sheriff,  as  he 
began  to  be  called,  for  summons.  Jury  trial  thus  became  a 
mere  farce. 

In  the  times  of  Dudley  and  Andros,  jurors  were  “pricked” 
by  a  Justice  of  the  Peace  designated  by  the  Council.19  The 
number  of  jurors  summoned  typically  remained  twelve  for 
the  trial  jury  and  thirteen  for  the  grand  jury.17 

Probably  jurors  were  again  chosen  democratically  during 
the  Reunion,  though  proof  is  lacking.  After  Allen  came  to 
power  in  1692,  there  was  a  change.  The  democratic  method 
had  no  attraction  for  the  new  authority.  As  seen  in  England, 
the  earlier  system  must  have  seemed  dangerous.  Conservatives 
must  have  feared  that  popularly  elected  jurors  would  go  wild. 
But  there  are  two  sides  to  the  question  in  the  light  of  history. 
Under  the  Union  the  democratic  system  worked  well.  Under 
the  arbitrary  government  of  Cranfield,  the  English  system 
worked  ill  because  jurors  were  chosen  with  a  view  to  particular 
results.  Then,  if  ever,  jurors  did  go  wild.  And  the  Masonian 
interests  were  to  have  occasion  to  believe  that  jurors  drawn  by 
the  Sheriff  went  off  the  reservation  in  the  later  case  of  Allen 
v.  Waldron.  There  the  plaintiff  came  up  against  the  hard  fact 
that  no  jury  of  free  men,  uncorrupted  and  unafraid,  are  likely 
to  go  contrary  to  what  common  consent  regards  as  the  public 
welfare.  The  jurors,  as  we  cannot  too  often  be  reminded,  con¬ 
stitute  the  palladium  of  our  liberties;  and  they  will  continue 
to  do  so  as  long  as  the  people  yearn  for  freedom. 

The  difficulty  was  finally  compromised  as  late  as  1754,  if  we 
may  go  beyond  our  period  for  a  moment.  The  legislature 


181  L  25;  5  CP  255.  14 1  L  31.  1B1  L  32.  161  L  124.  1T5  PD  65. 


52  Judicial  Beginnings  in  New  Hampshire 

then  passed  acts  providing  for  the  election  of  grand  jurors  in 
town  meeting,  using  only  the  names  of  the  best  qualified.  Petty 
jurors  were  drawn  by  lot  from  a  box  containing  the  names  of 
other  qualified  men.18  But  everything  depended  in  1754,  as  it 
does  now,  upon  the  honesty  and  wisdom  of  the  selectmen  who 
choose  the  names  to  go  into  the  box.  It  was  immediately  dis¬ 
covered  that  this  was  the  weakness  of  the  new  system.  In  1768 
the  Superior  Court  had  to  warn  the  selectmen  of  the  towns 
to  purge  the  jury-boxes.19 

To  get  back  to  our  period,  it  was  the  fixed  law  by  1699  for 
the  Sheriff  to  “prick”  the  jurors,  each  of  whom  must  have  a 
freehold  worth  forty  shillings  a  year  or  personal  property  worth 
fifty  pounds  sterling.  A  talesman  was  drawn  if  there  were  a 
successful  challenge  or  a  default  in  the  appearance  of  a  trial 
juror  summoned.20  The  usual  twelve-man  venire  for  the  trial 
jury  seems  to  have  outlived  the  century. 

The  method  of  administering  the  oath  to  the  trial  jury  went 
thus:  First  the  foreman  was  sworn:  “You,  John  Jackson  doe 
sware  by  ye  name  of  ye  everlasting  God  that  in  what  case  or 
cases  shall  be  comitted  to  you  to  try  by  this  Court  you  will 
tru  tryall  make  betwene  pertie  &  pertie  and  just  verdict  give 
according  to  the  evedence  given  in  unto  you  and  your  Best 
Judgment  So  Help  you  God.”  Then  the  other  jurors  held  up 
their  right  hands  while  the  following  was  read:  “The  Same 
Oath  that  Jno  Jackson  Senr  hath  taken  on  his  part  you  8c  everie 
one  of  you  shall  observe  &  Keep  according  to  your  Evidence 
So  help  you  God.”21 

Ever  since  the  Province  of  New  Hampshire  had  been  erected, 
the  Puritan  repugnance  to  taking  an  oath  by  “kissing  the 
Book”  had  caused  friction.  The  question  arose  again  when 
the  Allen  government  was  inducted  in  1692.  Some  of  the  mem¬ 
bers  of  the  new  Assembly  refused  to  take  the  oaths  of  allegiance 
and  supremacy  on  the  Bible.  The  Council  voted  to  allow 
them  to  take  the  oaths  by  lifting  up  their  hands.22  Promptly 
the  Council  and  Assembly  enacted  a  law  providing  that  all 
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oaths  should  be  taken  in  that  manner.23  That  form  is  still 
followed. 


2.  THE  GRAND  JURY 

Grand  jurors  were  chosen  in  the  same  manner  as  trial  jurors 
during  each  period  from  1642  to  1700.  As  has  been  suggested 
already,  they  served  for  a  year  during  the  Union,  and  this  prac¬ 
tice  continued  to  the  end  of  the  century.  The  work  of  the 
grand  jurors  will  be  considered  in  Chapter  VII. 

3.  TRIALS  WITHOUT  JURY 

There  has  never  been  a  time  in  our  history  when  it  was 
not  possible  to  determine  a  case  without  a  jury.  It  was  the  ap¬ 
parent  aim  of  the  Massachusetts  Body  of  Liberties  that  what 
we  now  call  due  process  of  law  should  be  preserved.  “No  mans 
life  shall  be  taken  away,  no  mans  honour  or  good  name  shall 
be  stayned  ...  no  mans  goods  or  estaite  shall  be  taken  away 
from  him,  nor  in  any  way  indammaged  .  .  .  unlesse  it  be  by 
vertue  or  equitie  of  some  expresse  law  of  the  Country  warrant¬ 
ing  the  same  .  .  .  ”24  But  the  right  to  waive  trial  by  jury  in 
most  cases  was  clearly  recognized.  “In  all  Actions  at  law  it  shall 
be  the  libertie  of  the  plantife  and  defendant  by  mutual  con¬ 
sent  to  choose  whether  they  will  be  tryed  by  the  Bench  or  by 
a  Jurie,  unlesse  it  be  where  the  law  upon  just  reason  hath 
otherwise  determined.  The  like  libertie  shall  be  granted  to  all 
persons  in  Criminall  cases.”25  Only  by  reference  to  this  pro¬ 
vision,  can  we  understand  the  attitude  towards  jury  trials,  even 
in  criminal  matters,  down  to  the  time  of  the  American  Revo¬ 
lution. 

Jury  trial  might  be  waived,  also,  in  favor  of  trial  otherwise 
than  by  the  bench.  References,  permissible  in  the  Dover  Town 
Court,  continued  to  be  made  by  the  County  Court  under  the 
Union.28  Then,  as  now,  the  referees  reported  their  recom¬ 
mendations  to  the  court,  and  on  acceptance  judgment  was 
entered.27  Acceptance  of  the  report  seems  to  have  been  nearly 
a  matter  of  course.  Often  it  was  so  intended  in  the  order  of 
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reference.  Thus,  in  1656,  by  consent  of  the  parties  Brian 
Pendleton  and  Hatevil  Nutter  were  commissioned  by  the 
Pascataqua  County  Court  to  make  “a  finnal  Determennation” 
between  Richard  Comins  and  Jane  Fursson.28 

Arbitration  was  also  resorted  to,  as  it  had  been  in  the  Dover 
Town  Court,  at  least  in  Pascataqua.  At  the  Portsmouth  Term 
in  1656,  three  cases  were  “put  to  arbitration,”  probably  by 
agreement.  In  such  cases  the  parties  were  required  to  enter 
into  a  bond  to  keep  whatever  award  might  be  made,  indicating 
that  arbitration  was  regarded  as  quasi-judicial.  On  such  bonds 
the  parties  sometimes  secured  sureties,  but  sometimes  the 
party  gave  a  bond  without  surety.29 

From  the  first  it  was  understood  that  a  defendant  could 
waive  any  trial  at  all  and  acknowledge  judgment.80  By  the 
means  described  in  this  section,  together  with  a  simplified 
method  of  proof  later  to  be  described  under  the  topic  of  evi¬ 
dence,  the  County  Courts  during  the  Union  could  turn  off 
fairly  heavy  dockets  in  a  short  time.  At  first  the  Pascataqua 
terms  were  only  for  one  day  each.  In  1650  the  work  had  be¬ 
come  heavier,  and  in  1651  the  court  took  three  days  to  dispose 
of  a  docket  thus:  six  verdicts  by  jury,  one  nonsuit,  four  de¬ 
faults,  two  withdrawn,  three  “let  fall,”  four  put  to  arbitration. 
Besides  that,  the  Court  received  nine  presentments,  appointed 
two  administrators,  disposed  of  a  criminal  libel  case,  and  made 
numerous  orders.81  By  1664,  the  minutes  of  the  County  Court 
at  Portsmouth  required  fourteen  pages.82 

Waiver  of  trial  by  jury  in  criminal  cases  is  met  fairly  often. 
The  practice  continued  well  beyond  the  seventeenth  century. 
It  was  used  in  a  felony  case  in  1736. 38  On  a  trial  for  a  mis¬ 
demeanor  in  1756,  the  Court  asked  the  defendant,  in  the 
familiar  fashion,  how  he  would  be  tried.  When  the  defendant 
stood  mute,  the  court  ordered  trial  by  the  country  (a  jury).84 

During  the  period  of  the  Cutt  Commission,  the  President 
and  Council,  when  sitting  as  a  court,  civil  or  criminal,  almost 
always  dispensed  with  a  jury.86  This  they  would  hardly  have 
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done  had  not  trial  by  jury  been  waived  according  to  the  fa¬ 
miliar  practice  during  the  Union.  They  did  use  a  jury  on  one 
occasion,  when  demanded,  in  a  case  involving  Edward  Ran¬ 
dolph  as  Collector  of  Customs,  of  which  we  shall  learn  in  its 
place. 

In  the  second  year  of  the  Cutt  period,  there  is  a  clear-cut 
case  of  waiver.  A  man  charged  with  fornication,  if  not  rape, 
demanded  a  jury.  Then  he  withdrew  the  demand  and  requested 
to  be  tried  by  the  bench  without  a  jury.  He  was  found  guilty 
and  sentenced  to  have  twenty-five  stripes  on  his  bare  back  and 
to  pay  costs  “in  money  or  goods  equivalent.”88 

It  was  undoubtedly  the  right,  during  the  Cutt  period,  and 
later  also,  to  insist  upon  a  jury  trial  except  where  it  was  waived 
or  where  trial  by  the  bench  was  prescribed  by  law,  as  in  pro¬ 
bate  and  administrative  cases.  It  is  true  that  a  single  Councillor 
could  hear  small  causes  and  misdemeanors  without  a  jury,  but 
even  in  such  cases  it  seems  that  there  could  be  an  “appeal”  to 
the  court,  where  a  jury  trial  could  be  had.87 

4.  ATTORNEYS 

Until  late  in  the  seventeenth  century  professional  attorneys 
were  unknown,  at  least  as  far  as  New  Hampshire  residents 
were  concerned.  In  most  cases  the  parties  pleaded  their  own 
cases,  as  they  may  do  to  this  day.  If  they  wished,  parties  could 
designate  any  non-professional  man  as  attorney.  Thus,  in  1660, 
Richard  Cummins,  of  Strawberry  Bank,  gave  to  Samuel  Hall, 
late  of  Salisbury,  and  another,  an  irrevocable  power  of  attorney 
to  appear  in  any  court  of  record  to  prosecute  or  defend  any 
suit  in  which  Cummins  might  be  a  party.88  Another  example 
is  the  power  that  Thomas  Dew  gave  to  John  Pickering  to  an¬ 
swer  for  him  in  the  case  of  Frost  v.  Dew.39  These  instruments 
were  formal,  and  apparently  they  had  to  be  filed  in  court.  It 
seems  that  a  suit  brought  by  such  an  attorney  was  demurrable 
if  there  were  any  defect  in  the  instrument.40  Henry  Roby,  a 
layman,  later  a  judge,  appeared  for  a  party  before  the  Court 
of  Assistants  at  Boston  in  1679.  He  won  the  case,  and  on  a 
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question  of  law.41  There  is  reason  to  believe  that  such  lay 
attorneys  in  some  instances  became  rather  adept. 

October  8,  1686,  was  a  significant  date.  On  that  day,  in  the 
Court  of  the  General  Sessions  of  the  Peace,  Henry  Dow,  of 
Hampton,  and  John  Pickering,  of  Portsmouth,  were  sworn  as 
attorneys  and  admitted  to  practice.42  As  far  as  can  be  learned, 
they  were  the  first  sworn  attorneys  among  New  Hampshire 
residents.  Bell’s  Bench  and  Bar  of  New  Hampshire  does  not 
mention  Dow.  In  1687,  Joseph  Rayn  was  practicing,  though 
there  is  no  record  of  his  admission.  That  year  he  filed  a  meticu¬ 
lous  declaration  in  the  case  of  Partridge  v.  Ffabin.  John  Picker¬ 
ing,  for  the  defendant,  filed  a  verbose  argumentative  answer, 
which  boiled  down  to  “The  Honoured  Court  8c  Jury  may 
Please  to  Understand,  yt  ye  Plantiffe  hath  all  along  been  in 
my  debt  for  a  long  time.”48 

Pickering  was  a  man  of  little  education,  though  of  much 
force.  Henry  Dow  had  more  legal  learning.  Before  his  admis¬ 
sion  to  the  bar,  he  had  written  an  able  plea  to  the  jurisdiction 
in  the  case  of  Mason  v.  Webster ,44  which  will  be  adverted  to 
in  connection  with  the  suits  by  Robert  Mason.  Where  Henry 
Dow  learned  his  law,  and  it  was  sound  law,  nobody  knows. 
Though  he  was  born  in  Ormsby,  England,  he  had  no  education 
there,  for  he  came  over  at  the  age  of  three  with  his  father  and 
lived  in  Hampton  from  the  age  of  nine  or  ten.  Whatever  learn¬ 
ing  he  had,  and  it  was  more  than  a  little,  he  picked  up  in  the 
unfriendly  intellectual  atmosphere  of  that  pioneer  town.  From 
1692  until  his  death  in  1707,  he  was  a  Judge  of  the  Court  of 
Common  Pleas,  at  the  end  the  senior  Associate.  When  the  case 
of  Allen  v.  Waldron  was  tried  in  1704,  he  presided,  since  Chief 
Justice  Richard  Waldron  (the  younger)  was  the  defendant.48 

Sworn  attorneys  were  to  become  increasingly  common  dur¬ 
ing  the  last  decade  of  the  seventeenth  century,  and  their  influ¬ 
ence  is  plainly  to  be  seen.  Many  new  technical  points  were 
raised  by  them.  Of  course  they  did  not  appear  in  every  case. 
Parties  still  pleaded  their  own  causes,  but  after  1686  only 
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sworn  attorneys  could  plead  for  others  and  have  their  fees 
taxed  in  the  bill  of  costs.4*  However,  parties  continued  to  get 
other  laymen  to  appear  for  them,  even  though  they  could  not 
tax  their  fees  as  costs.  In  order  to  avoid  unnecessary  multi¬ 
plicity  of  attorneys  in  a  given  case,  it  was  a  little  later  provided 
that  only  one  attorney’s  fee  could  be  taxed  in  any  event.47 

It  is  difficult  to  determine  in  all  cases  whether  an  attorney 
was  sworn  or  not.  The  records  do  not  disclose  much  about 
admissions  to  practice.  But  the  following  may  be  ventured  as 
a  probable  list  of  admitted  attorneys  before  1700:  John  Picker¬ 
ing,  Henry  Dow,  Charles  Story,  George  Jaffrey,  Thomas  Allen, 
Thomas  Prichard,  Jarvis  Ring,  the  younger  Richard  Waldron, 
though  some  like  Story  and  Allen  came  from  without.  Prob¬ 
ably  Samuel  Penhallow  (thirty  years  old  in  1695)  was  a  sworn 
attorney.48  Possibly  Henry  Crown,  James  Menzies,  and  William 
Pepperell  should  be  added.  All  of  them  appeared  for  others 
during  the  decade,  and  when  one  finds  them  appearing  in 
several  cases,  one  can  scarcely  resist  the  conclusion  that  they 
would  not  have  been  employed  repeatedly  if  their  fees  had  not 
been  taxable.  Most  of  those  mentioned  were  overlooked  by 
Charles  H.  Bell. 

Only  a  few  weeks  before  Dow  and  Pickering  were  sworn  as 
attorneys,  President  Dudley  and  his  Council  prescribed  the 
oath  to  be  taken:  “You  shall  do  no  falsehood  nor  deceit,  nor 
consent  to  any  to  be  done  in  this  Court,  and  if  You  know  of 
any  to  be  done  You  shall  give  knowledge  thereof  to  the  Judge 
of  this  Court  for  the  time  being  or  Some  other  of  his  Ma’tys 
Councill,  or  Assistants  of  this  Court  that  it  may  be  reformed 
You  shall  delay  no  man  for  lucre  or  malice,  You  shall  encrease 
no  fees  but  be  contented  with  such  ffees  as  are  by  Order  of 
Councill  or  the  Judge  of  this  Court  allowed  You,  or  that  may 
be  allowed  You  in  time  to  Come.  You  shall  plead  no  Plea,  nor 
sue  any  Suits  unlawfully  to  hurt  any  man,  but  such  as  shall 
stand  w’th  Order  of  the  Law,  and  Your  Conscience,  You  shall 
not  wittingly  or  willingly  sue,  nor  prcure  to  be  Sued  any  false 
Suite,  nor  give  aid,  or  consent  to  the  Same  on  paine  of  being 
expulsed  from  the  Court  for  ever,  And  further  You  shall  use 
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and  demean  Your  Selfe  in  Your  office  of  an  Attorny  within 
the  Court  according  to  Your  Learning  &  Discretion.  So  help 
You  God.”19 


5.  COUNSEL  IN  CRIMINAL  CASES 

In  England,  prior  to  the  time  we  are  considering,  one 
charged  with  felony  or  treason  had  no  right  at  all  to  be  heard 
by  counsel  except  in  the  argument  of  questions  of  law  before 
the  bench.  Counsel,  however,  could  advise  the  accused  as  to 
the  conduct  of  his  case.60  This  harsh  rule  prevailed  also  in  New 
England.  At  the  “Witches  Court”  in  1692,  Mary  Bradbury’s 
counsel  could  do  no  more  than  send  to  the  bench  a  written 
argument  on  the  law  of  “spectral  evidence.” 

Our  records  disclose  an  interesting  application  of  the  rule. 
Since  it  also  illustrates  the  prevailing  methods  in  criminal  pro¬ 
cedure,  some  detail  is  suggested.  In  1696  Richard  Oliver,  An¬ 
drew  Cranch,  and  Robert  Jordan  were  charged  with  treason¬ 
able  mutiny  against  their  military  officers  holding  the  King’s 
commissions.  They  were  tried  at  a  Special  Court  of  Oyer  and 
Terminer  held  in  Portsmouth  on  October  6  and  7,  1696. 
Present,  by  special  commission  from  Lieutenant  Governor 
Usher,  were  Joseph  Smith,  Judge,  and  Assistants  Kingsley 
Hall,  Thomas  Packer,  and  Robert  Wadleigh.  After  the  Sheriff 
made  the  return  of  a  Jury  of  Inquest  (as  the  grand  jury  was 
sometimes  called),  adjournment  was  taken  until  seven  o’clock 
the  next  morning.  At  that  time  the  Jury  of  Inquest  took  the 
oath,  the  prisoners  were  brought  to  the  bar,  and  the  warrant 
was  read. 

The  prisoners  desired  counsel.  Their  prayer  was  granted, 
and  James  Menzies  was  allowed  as  counsel  “as  to  matter  [of] 
Law.”  Each  prisoner  was  then  severally  called  again  to  the 
bar  and  the  indictment  by  Attorney  General  Robert  Tufton 
Mason  was  read:  “You  stand  here  Indicted  &c.”  It  must  be 
remembered  that  at  this  time  the  prosecutor  “indicted”  the 
accused  before  the  grand  jury,  and  the  jurors,  if  they  found  a 
true  bill,  returned  a  “presentment.”  Each  prisoner  entered  to 
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the  indictment  a  plea  of  not  guilty.  On  demand  as  to  what 
method  of  trial  he  chose,  each  answered  by  the  jury.  Their  coun¬ 
sel  thereupon,  before  the  grand  jury  retired  to  consider  the 
indictment,  desired  liberty  to  examine  the  evidences  (informal 
ex  parte  depositions)  as  to  matters  of  law.  Liberty  was  granted. 
Then  the  several  written  indictments  were  given  to  the  grand 
jurors.  Each  indictment  was  found  by  the  grand  jurors  “billa 
vera”  The  indictments  themselves  are  extant,  endorsed  “We 
find  bila  vera.  John  Partridge  foreman.” 

Next  the  trial  jury  was  impanelled  and  sworn.  Again  the 
indictments  (now  presentments)  were  read,  and  again  each 
prisoner  pleaded  not  guilty.  The  Clerk  again  demanded  of 
the  prisoners  how  they  would  be  tried;  “Answered  by  God  & 
the  Country.”  The  depositions  were  read,  and  the  cases  were 
passed  to  the  jury,  the  Court  adjourning  until  three  o’clock. 

When  court  was  reconvened,  the  trial  jury  were  called  and 
appeared,  under  charge  of  the  Sheriff.  Asked  by  the  Clerk 
whether  they  had  agreed,  the  jury  answered  that  they  had. 
Demanded  by  the  Clerk  whether  they  found  the  prisoners 
guilty  or  not  guilty,  they  gave  in  a  written  verdict.  “The  Court 
Judged  itt  not  valid  They  was  ordered  to  go  downe;  the  2d 
time  The  Jury  comeing  up  as  above,  gave  in  their  2d  verdict 
The  Bench  Judged  itt  not  valid:  &  they  was  Sent  downe  Againe 
The  Jury  comeing  up  brought  the  Same  Returne  and  Sent 
downe  againe.  The  Dpt  Sheriff,  Sworne  according  to  Law  to 
shutt  them  up  The  Jury  came  up  againe,  brought  no  valid 
verdict  went  down  againe.”  The  verdicts  finally  brought  up 
and  accepted  were  not  guilty  in  the  case  of  Jordan  and  guilty 
as  to  the  others.  Jordan  was  discharged  on  payment  of  costs 
of  £4:0:6.  Oliver  was  fined  six  pounds  and  Cranch  five  pounds, 
besides  fees.  Each  was  required  to  give  bond  for  his  good  be¬ 
havior,  besides  acknowledging  his  fault  at  the  head  of  the  foot 
company  and  the  mercy  of  the  Lieutenant  Governor  in  giving 
him  liberty  to  be  tried  by  his  country  and  not  by  martial  law.61 

6.  THE  ATTORNEY  GENERAL 

In  the  early  years  we  find  no  trace  of  a  prosecuting  attorney. 
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Who  indicted  the  accused  before  the  grand  jury  during  the 
Union  does  not  clearly  appear.  We  may  surmise,  from  the  fact 
that  some  presentments  bear  a  single  name,  that  the  victim 
of  the  crime  or  some  other  witness  was  the  complaining  person. 

It  was  not  until  Cranfield’s  time  that  there  was  an  Attorney 
General  in  the  person  of  Phesant  Eastwick.  That  was  in  1683. 62 
James  Sherlock  held  the  office  in  1684, 63  and  Joseph  Rayn  in 
1684  and  1685. 64  Late  in  1686,  Benjamin  Bullivant  was  Attor¬ 
ney  General  under  Andros,66  but  was  succeeded  in  June,  1688, 
by  James  Graham,  who  served  only  until  the  revolution  un¬ 
seated  Andros.66 

Probably  there  was  no  such  office  during  the  reunion.  After 
Governor  Allen’s  accession,  John  Pickering  was  commissioned 
in  1693.67  Robert  Tufton,  later  called  Robert  Tufton  Mason, 
held  the  office  in  1693  and  1696,  and  was  succeeded  by  Ben¬ 
jamin  Bullivant.68 


7.  PROCESS-SERVERS 

Until  after  Cranfield  took  over  the  government,  the  chief 
process-server  was  called  Marshal.  During  the  Union  there 
were  a  Marshal  and  deputies  for  each  county.  After  that  there 
was  one  Marshal  and  his  deputies  for  the  whole  Province.69 
John  Roberts  and  Henry  Dow  were  successively  Marshal  dur¬ 
ing  the  Cutt  period.60  Perhaps  it  was  then  that  Henry  Dow 
picked  up  a  good  part  of  his  legal  learning. 

Under  Cranfield  the  chief  process-server  in  1683  was  Provost 
Marshal  James  Sherlock.81  He  was  succeeded  in  1684  by  Daniel 
Mathews.82  Later  that  year  and  until  May,  1685,  the  Provost 
Marshal  was  Thomas  Thurton,  who  had  before  been  Deputy.63 
With  another  quick  change  came  Sheriff  Joseph  Rayn.64  That 
title  has  ever  since  been  retained. 

The  succession  of  chief  process-servers  during  Cranfield’s 

B27  CP  179.  B88  CP  13  .  647  CP  121;  1  PP  483,  485,  581.  6B5  PD  61.  Bullivant 
was  Attorney  General  for  all  New  England.  A  London  physician,  he  came  to  Bos¬ 
ton  about  1685.  He  seems  to  have  been  of  Andros’s  Council,  and  was  imprisoned 
along  with  Andros  and  Randolph,  but  soon  released  on  large  bail.  2  ER  6  n, 
97  n;  1  Foote,  Annals  of  King’s  Chapel,  46,  48.  B0Wa  103.  B710  CP  13,  197. 
B811  CP  47,  123,  149,  255,  256.  B81  L  22.  60PC  13;  5  CP  12.  61Andros  employed 
him  as  such  in  Massachusetts.  Wa  103.  ea7  CP  9,  82,  94,  321;  8  CP  21.  a87  CP 
313;  8  CP  23,  39,  41,  315.  6‘8  CP  317. 
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time  included  more  than  one  “foreigner”  who  was  imported 
to  do  the  dirty  work  for  the  Governor  and  Mason.  Possibly 
their  great  unpopularity  accounts  for  their  short  terms.  After 
Cranfield’s  downfall,  the  people  sought  relief  from  such  hated 
tools.  On  August  5,  1685,  the  General  Assembly,  according  to 
a  certificate  by  Clerk  John  Pickering,  by  preamble  declared 
that  there  were  serious  complaints  about  transient  and  in¬ 
digent  persons  in  the  office  of  Sheriff  or  Provost  Marshal, 
and  sought  to  enact  a  provision  that  no  persons  should  be 
employed  in  such  office  except  settled  inhabitants  of  sufficient 
estate  within  the  province  to  answer  to  the  King  and  his  peo¬ 
ple  for  damages  happening  because  of  irregular  and  illegal 
proceedings.66  Since  this  does  not  appear  in  the  Laws  of  New 
Hampshire,  it  may  be  presumed  that  Deputy  Governor  Bare- 
foote,  who  had  succeeded  Cranfield,  blocked  its  passage  in  the 
Council. 

Under  Andros  John  Tufton  was  Sheriff  for  a  time.66  During 
the  administration  of  Governor  Allen,  things  were  placed  upon 
a  better  footing.  The  distinguished  Theodore  Atkinson,  the 
elder,  was  Sheriff  temporarily,  but  gave  place  to  William  Ardell 
in  1696.67  Ardell  was  what  much  later  was  called  a  carpet¬ 
bagger.  Consequently  he  was  removed  by  the  Earl  of  Bello- 
mont  in  1699,  and  Richard  Jose  was  commissioned.68  There 
was  to  be  no  further  complaint  about  irresponsible  Sheriffs. 

Besides  the  chief  process-servers,  town  constables  acted 
throughout  the  century  as  process-servers. 

8.  THE  CLERK 

As  was  long  ago  indicated,  it  was  usual  during  the  Union 
for  one  of  the  Judges  to  act  as  Clerk  and  Recorder  of  Deeds. 
For  a  good  part  of  the  period  Elias  Stileman  executed  the 
office  very  efficiently.  He  was  made  Clerk  and  Recorder  in  the 
early  part  of  the  Cutt  period,  also  Secretary  of  the  Council.69 
Later  in  the  period  Samuel  Dalton  succeeded  him  as  Secretary, 
but  not  as  Clerk.70 

Richard  Chamberlain,  a  barrister,  was  sent  over  from  Eng- 

668  CP  377.  689  CP  325.  a710  CP  337,  339;  11  CP  47,  85,  113,  129,  131,  134, 

135,  139,  149,  169.  882  PP  316.  8#5  PD  33  et  seq.  70NHR,  A  30. 
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land  in  1680  as  Secretary  of  the  Council,  arriving  in  December. 
He  was  expected  to  teach  the  colonials  something  about  Eng¬ 
lish  forms  and  procedure.71  He  was  a  man  of  great  ability,  and 
his  influence  was  soon  apparent,  as  was  Phesant  Eastwick’s,  in 
teaching  better  legal  draftsmanship.  He  accomplished  some 
necessary  reforms,  without  being  able,  fortunately,  to  alter 
indigenous  trends  other  than  towards  simplicity  of  pleading. 
Chamberlain  became  Prothonotary,  and  performed  functions 
that  had  fallen  to  the  Clerk,  including  the  issuance  of  writs. 

Elias  Stileman  was  again  Clerk  under  Dudley  and  Andros.72 
At  the  end  of  the  century,  William  Redford  was  Clerk.78 


711  ER  139,  140,  147;  JSJ  87,  93;  1  VP  19.  729  CP  243.  7811  CP  47,  191. 
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Civil  Jurisdiction  —  Part  I 

1.  civil  process;  attachment;  summons 

Actions  at  common  law  were  begun  by  writs  of  attachment, 
much  like  those  in  use  today,  except  that  they  were  wholly  in 
handwriting  and  were  even  shorter  and  more  to  the  point.  At 
first  there  were  no  words  of  technical  art.  During  the  Union 
writs  were  usually  issued  by  the  Clerk  of  the  County  Court, 
though  they  might  be  obtained  from  the  Clerk  of  the  Writs,  a 
local  officer  in  each  town.1  They  were  directed  to  the  Marshal 
of  the  County  or  his  deputy,  or  to  the  Constable  of  a  town.  By 
statute  during  the  latter  years  of  the  Union,  no  marshal  could 
appoint  deputies  to  serve  process  in  which  the  deputy  was 
personally  concerned  by  relationship  or  otherwise,  and  no 
constable  could  deputize  anybody  to  serve  process.3 

The  writ  directed  the  officer  to  attach  the  land  or  goods  of 
the  defendant,  or  in  the  alternative  take  his  body.  If  his  body 
were  taken,  the  officer  could  take  his  bond  for  appearance  and 
in  default  of  bond  commit  him  to  prison.  Attachment  of  the 
body  could  be  made  in  any  form  of  action;  it  was  not  limited  to 
tort.  The  return  of  service  was  made,  as  now,  on  the  back  of 
the  writ.® 

An  attachment  of  “house  and  land”  was  made  in  those  simple 
words,  without  description  of  the  premises.4 *  If  the  person  of  the 
defendant  were  attached,  the  fact  was  returned,  with  a  state¬ 
ment  that  the  defendant  gave  bond  or  was  committed  to 
prison.6 *  There  is  reason  to  believe  that  attachment  bonds  were 
often  mere  oral  recognizances  such  as  those  taken  in  modern 

1Two  fair  examples  are  in  4  CP  283.  25  CP  293.  8An  early  writ  ran  thus: 

“To  ye  Constable  of  portsmouth  or  his  dept  you  are  required  to  attach  the 

goods  &  for  want  thereof  the  body  of  Allexsandr  Jones  &  take  bond  of  him  to 

the  vallew  of  sevin  pounds  with  sufficient  securities  for  his  appearance  before 

ye  next  comisson  Court  to  answer  to  ye  complat  of  George  Walton  in  an  accon 
of  Review  of  a  case  tried  in  1656  aboute  a  peece  of  marsh  or  meadow  grownd 

&  soe  make  retume  undr  yor  hand  da:  30  July  1659  per  Curia  Elias  Stileman.” 

1  CP  11.  *1661 .  Ham  v.  Johnson,  1  CP  81-82.  *Cutt  v.  Abbott,  1  CP  177-178. 
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times  in  open  court  in  criminal  cases.  Now  and  then  we  find  a 
written  bond,  like  that  of  the  defendant  in  Alexander  v.  Bare- 
joote,  in  1672.9  Sometimes  there  is  no  surety  at  all.  The  mere 
declaration  of  the  defendant  that  he  gave  his  real  estate  as  se¬ 
curity  seems  to  have  been  regarded  as  sufficient  to  hold  the 
land.  The  practice,  though  loose,  does  not  appear  to  have 
caused  trouble  in  those  days  when  a  man’s  word  was  truly  his 
bond.  The  records  contain  few  suits  on  attachment  bonds. 

The  earlier  returns  were  less  accurate  than  they  became 
late  in  the  century.  Vagueness  was  apparently  thought  to  be  of 
little  moment.  The  return  of  an  attachment  of  the  body  might 
be  followed  by  “&  he  delivered  some  goods  into  my  hand  for 
security.”6 7  Again,  loose  practice  does  not  seem  to  have  resulted 
in  litigation. 

Even  during  the  Union,  service  of  summons  could  be  made 
by  leaving  a  copy  of  the  writ  at  the  defendant’s  place  of  abode. 
So  we  have  the  attachment  of  the  “house  8c  Lands  of  Samuel 
Clarke  and  left  a  sumons  with  his  wife  to  give  to  him  who  sd 
she  would,  and  also  told  him  of  it.”8  Again  we  find  an  attach¬ 
ment  of  the  dwelling  house  and  land  “and  part  of  a  saw  mill,” 
undescribed,  and  “left  a  sumons  at  His  House  with  his  Wife.”0 

Trustee  process  was  known,  though  there  was  no  statute 
covering  such  matters  until  the  foreign  attachment  act  of 
17 18. 10  That  statute  seems  to  have  adopted  the  well-known 
trustee  process  in  an  action  in  rem  against  the  goods,  rights, 
and  credits  of  debtors  who  had  left  the  jurisdiction  and  could 
not  be  served  with  process.  When,  in  more  recent  times,  we 
have  called  trustee  process  “foreign  attachment,”  we  seem  to 
have  adopted  a  name  proper  for  only  a  special  branch  of  a 
wider  trustee  process.  Forty  years  before  we  had  any  foreign 
attachment  statute,  we  find  what  seems  to  be  a  clear  case  of 
trustee  process  in  a  writ  directing  the  officer  to  attach  the  de¬ 
fendant’s  share  of  certain  property  in  the  “hands  of  mr 
Vittery.”11 

But  there  is  still  another  case,  more  than  twenty  years  earlier 

62  CP  1.  71662.  Amenseane  [ Amazeen ]  v.  Loide,  1  CP  167-168.  *1672.  Dering 

v.  Clarke,  2  CP  85-86.  e1679.  Pickering  v.  Gilman,  4  CP  129.  1<v2  L  315.  X11678. 

Fryer  v.  Andrews,  4  CP  91. 
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than  the  one  just  mentioned,  Colcord  v.  Estate  of  John  Mason , 
where  the  process  ran  against  funds  of  the  defendant  in  the 
hands  of  John  Goddard.12  Even  in  1652,  in  the  case  of  Jones 
v.  Reynolds  at  Dover,  a  trustee  was  charged  by  the  court.1* 

A  curious  example  of  the  application  occurred  after  1680  in 
a  non-support  case  where  the  defendant  was  apparently  at  sea. 
The  Attorney  General  complained  that  John  Winslow,  a  fisher¬ 
man,  was  suffering  his  wife  to  perish  for  want  of  sustenance 
after  she  had  fallen  into  the  fire  and  lost  the  use  of  her  limbs. 
His  employer,  Nathaniel  Fryer,  was  summoned  into  court. 
The  jury  found  that  Winslow’s  estate  in  Fryer’s  hands  was 
liable  for  Mrs.  Winslow’s  support.14  She  probably  got  little 
enough,  for  a  fisherman’s  wages  in  those  days,  for  a  voyage 
from  January  to  mid-June,  ranged  from  seven  pounds  up,  with 
possibly  a  small  share  of  the  catch.  A  laborer,  who  “found” 
himself,  might  get  eight  or  nine  pounds  in  three  months.16 
When  New  Hampshire  had  become  a  separate  province,  trustee 
process  was  used  in  a  case  where  the  defendant  was  in  another 
province.16  It  seems  to  be  clear  enough  that  the  principle  of 
trustee  process  and  its  extension  in  foreign  attachment  was 
practiced  long  before  the  legislature  took  any  action. 

During  the  Cutt  period,  writs  could  be  issued  by  any  mem¬ 
ber  of  the  Council  or  by  Clerks  of  the  Writs  in  the  several 
towns.17  In  form  they  were  the  same  simple  documents  as  dur¬ 
ing  the  Union.18  And  the  form  persisted  even  during  the 
Cranfield-Barefoote  period,  though  Prothonotary  drew  them  in 
vast  numbers.19  But  something  new  appeared:  sometimes  the 
writ  ordered  the  Marshal  to  attach  specific  property,  as  a  stack 
of  hay.20  Strangely  enough,  Chamberlain,  sent  over  to  teach 
us  greater  accuracy,  seemed  to  disapprove  of  assigning  round 
numbers  to  the  statement  of  damages  in  the  writ.  Consequently 
he  added  the  words  “or  what  shall  appear  due”  or  “what  shall 
appear  justly  due.”  Returns  of  attachment  remained  as  uncer- 
— 

12JMS  26,  relying  on  a  copy  of  the  writ,  original  of  which  is  not  found.  But  it 
seems  reliable,  for  the  trustee  Goddard  had  sued  Mason.  2  PD  12b.  13 1  PD  97. 
148  CP  141.  1B8  CP  397;  7  CP  17.  ia1680.  Palmer  v.  Woodman,  5  CP  153. 

171  L  33;  6  CP  7,  97,  147.  185  CP  3,  5,  197;  6  CP  7.  1BE.g.  7  CP  280.  207  CP  11. 
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tain  as  ever,  such  as  “the  goods  and  house”  of  the  defendant, 
or  a  part  of  the  defendant’s  goods  in  the  name  of  the  whole.81 

Under  Cranfield  and  Barefoote,  the  attachment  of  unde¬ 
scribed  house  and  lands  persisted,  and  the  Massachusetts  statute 
was  enacted  in  New  Hampshire  in  substance.23  The  practice 
was  for  the  officer  to  read  the  attachment  to  the  defendant,  if 
present,  and  then  serve  the  summons  on  him.  If  the  defendant 
was  not  present,  a  copy  of  the  return  of  the  attachment  was 
written  on  a  copy  of  the  writ,  which  was  then  left  at  the  de¬ 
fendant’s  house  or  with  his  wife.28  If  the  defendant’s  body  was 
taken,  the  procedure  and  the  return  were  just  as  during  the 
Union.  If  there  were  a  bond,  it  was  sometimes  written  on  the 
back  of  the  writ.  It  might  be  executed  by  the  defendant  alone, 
by  the  surety  alone,  or  by  both.24  Sureties  must  be  residents  of 
New  Hampshire,  with  visible  estate  to  answer.26 

During  the  time  of  Dudley  and  Andros,  writs  were  again 
issued  by  the  Clerk  of  Court.26  Dudley,  who  had  been  a 
judge  under  the  Union,  introduced  several  reforms,  one  of 
which  belongs  here.  The  Governor  and  Council  for  New 
England  (there  was  no  assembly)  ordained  the  modem  rule 
that  writs  could  be  served  fourteen  days  before  the  return-day, 
and  separate  declarations,  if  any,  must  be  filed  seven  days  be¬ 
fore  the  term.27  During  the  Union,  summons  had  to  be  served 
only  six  days  before  term.28 

From  1692  to  1700,  writs  continued  to  be  issued  by  the 
Clerk  of  Court.29  The  short  form  of  the  writ,  presently  to  be 
explained,  persisted  throughout  the  century.80  When  New 
Hampshire  became  a  royal  province,  it  had  been  enacted  that 
an  attachment  should  hold  until  the  expiration  of  a  month 
after  judgment,81  and  that  rule  has  persisted  to  our  time. 

2.  THE  DECLARATION  AND  PLEAS 

As  early  as  1641,  Massachusetts  law  provided  that  in  every 
civil  action  the  cause  should  be  briefly  stated  in  the  writ.82 
The  filing  of  a  separate  declaration  was  practically  unknown. 

216  CP  36,  70,  121,  149.  821  L  72.  287  CP  78,  82,  114,  170.  247  CP  24,  168, 
170,  174,  210.  2B1  L  34.  289  CP  243.  271  L  104,  105.  28Lib  36;  1  L  33.  29E.g. 
Pickerin  v.  Hardison,  10  CP  229.  8011  CP  passim.  811  L  35.  82  Lib  36. 
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In  nearly  every  case  found  in  New  Hampshire  the  short-form 
writ  contained  only  a  brief  —  a  very  brief  —  declaration.  Only 
after  New  Hampshire  became  a  royal  province,  do  we  find  a 
slightly  increased  proportion  of  more  formal  complaints,  like 
a  declaration  on  a  promissory  note  (then  called  a  bill  of  ex¬ 
change)  which  describes  the  note  meticulously,  with  allegations 
of  a  request  to  pay  and  non-payment,  and  a  profert  of  the  in¬ 
strument.88  Even  at  the  end  of  the  century,  the  short  form  was 
much  more  common  than  the  long  one.  If  the  action  were  on 
a  promissory  note,  it  was  sufficient  to  allege  that  the  plaintiff 
sued  on  the  defendant’s  bill  for  so  much  and  of  such  a  date. 
Formal  written  answers  or  pleas  are  scarcely  to  be  found  dur¬ 
ing  the  Union.84  It  seems  to  have  been  taken  for  granted  that 
the  general  issue  was  pleaded,  just  as  when  a  criminal  defen¬ 
dant  stood  mute  and  a  plea  of  not  guilty  was  entered. 

Generally,  during  the  Union,  there  were  no  long  pleadings 
except  in  some  “reasons  for  appeal”  which  were  filed  in  con¬ 
nection  with  writs  of  review.  The  exceptions  were  rather  ver¬ 
bose.  One  of  the  exceptions  was  Walter  Barefoote’s  complaint 
charging  false  arrest  while  he  was  in  prison  on  civil  process  in 
1675.  It  covers  three  large  pages  of  voluminous  allegations  of 
fact.86  The  facts  are  so  outrageous  that  it  may  be  interesting 
to  go  into  them  briefly.  The  defendant.  Palmer,  filed  a  written 
plea  or  answer.  Because,  perhaps  in  part,  of  Barefoote’s  ver¬ 
bosity,  Palmer  began  “I  shall  not  trouble  this  much  honred 
Court  with  many  words.”  But  probably  his  brevity  depended 
mainly  upon  his  consciousness  that  it  were  better  to  ignore 
most  of  the  facts.  Palmer  admitted  that  as  Marshal’s  Deputy 
he  had  taken  Captain  Barefoote’s  body  on  civil  process;  he 
alleged  that  his  prisoner  had  refused  to  go  along  with  him,  and 
“layd  himselfe  along  ye  floar  more  like  a  Pig  than  a  Captaine”; 
upon  which  Palmer  charged  two  men,  one  of  whom  was  Ed¬ 
ward  Colcord,  to  assist  him;  as  a  result,  Barefoote  was  carried 
from  Dover  to  Portsmouth,  and  thence  to  Hampton  Prison, 
all  with  “noe  violence  or  Injury.”89 

Palmer  omitted  some  facts  that  the  depositions  supply.  In 

88 1683.  Ardell  v.  West,  7  CP  329.  84An  exception  in  4  CP  175.  8B3  CP  353-355. 
883  CP  333. 
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the  first  place  Doctor  Barefoote  was  inveigled  to  go  to  a  cer¬ 
tain  house  with  a  ten-gallon  runlet  of  potent  perry  for  a 
supposedly  social  occasion.  After  the  party  was  well  warmed 
by  the  liquor,  Barefoote  was  arrested.  He  asked  leave  to  go 
home  for  money,  for  clothes,  and  to  attend  his  patients.  All 
was  refused.  At  Portsmouth,  two  responsible  sureties.  Captain 
Francis  Champemowne  and  Henry  Sherburne,  offered  to  go 
bail,  but  bail  was  refused.*7  Somehow  Barefoote  got  out  of 
prison,  defaulted  on  orders  made  for  his  appearance,88  but 
finally  recovered  twenty-five  shillings  damages  against  Palmer 
in  Pascataqua  Court,  and  about  double  that  in  costs.80 

When  slander  was  an  issue,  the  pleading  was  apt  to  be  fully 
as  wordy  as  the  cause  of  the  suit.  Philip  Chesley,  of  Dover,  near¬ 
ly  always  in  trouble,  or  making  it,  sold  to  Sam.  Hall  in  1661 
nineteen  moose  skins  weighing  397  pounds.  Chesley  later  said 
that  Hall  cheated  him.  Hall  filed  five  verbose  and  argumenta¬ 
tive  statements  of  his  claim.  He  informed  the  Court  that  the 
fundamental  law  of  the  commonwealth  “provids  for  the  se- 
curitye  of  every  mans  Life,  good  name  &  estate  as  in  paye”; 
that  Chesley  had  charged  him  with  “Covening  8c  Cheating,” 
which  he  alleged  had  done  ‘‘great  and  exceeding  great  dis¬ 
credit  to  the  honr  and  good  name  of  the  plaintiff”  all  over 
the  country  and  had  also  damaged  and  devalued  him  in  mer¬ 
chandising  for  England,  the  Barbadoes,  and  other  places  ‘‘for 
many  hundred  pounds,  so  yt  hee  is  deeply  or  rather  deadly 
wounded  in  his  Creditt.”  So  Hall  craved  ‘‘the  benefit  of  the 
Law  to  releive  him  and  to  repaire  his  honr  and  good  name 
wch  hee  esteemes  as  his  life.”  That  was  only  a  part  of  the  first 
five  counts.  Hall  sued  for  five  hundred  pounds.  He  got  fifty 
shillings/0 

It  must  be  repeated  that  such  pleading  was  far  from  the 
rule.  Plaintiffs  in  slander  suits  did  just  as  well  with  the  terse 
informality  of  the  brief  statement  of  the  cause  in  the  writ. 
And  a  defendant  could  win  without  a  written  plea.  The  men 
of  the  period  did  not  shine  as  pleaders.  That  could  not  be  ex¬ 
pected  in  simple  and  unlearned  men.  The  brief  statement 
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fitted  the  situation  perfectly.  The  situation  also  resulted  in 
the  provision  of  the  Body  of  Liberties  that  no  proceeding 
should  be  abated,  arrested,  or  reversed  upon  any  kind  of  cir¬ 
cumstantial  error  or  mistake,  if  the  person  and  cause  could  be 
rightly  understood  by  the  court.41  Again  is  seen  the  astonish¬ 
ing  modernity  of  the  New  English  mind  of  the  seventeenth 
century. 

So,  in  the  case  of  Follett  v.  Stevenson ,  in  the  Court  of  Asso¬ 
ciates,  wherein  the  defendant  was  erroneously  named  as  Stimson, 
Stevenson  moved  for  a  nonsuit  on  the  ground  of  misnomer. 
His  motion  was  denied.  Being  cast,  he  obtained  a  review  in 
the  Pascataqua  County  Court.  It  took  nearly  two  foolscap 
pages  to  state  and  restate  his  reasons  for  appeal.  Follett  an¬ 
swered  that  the  name  of  the  original  was  not  Stevenson  at  all. 
The  judgment  was  affirmed.  Neither  court  nor  jury  was  to  be 
fooled  by  tricks  of  names  if  the  identity  was  established.  What¬ 
ever  the  man’s  name,  the  jury  decided  that  Stevenson-Stimson 
was  the  man  who  pulled  down  Follett’s  fence.42 

Sometimes  we  find  specifications  of  claims  for  money  dam¬ 
ages.  They  are  not  signed,  but  the  plaintiffs  swore  to  them  in 
open  court.48  They  may  be  regarded  as  extensions  of  the  brief 
statement  in  the  writ.  But  though  brevity  and  informality  were 
encouraged,  a  plaintiff  had  the  right  to  file  extended  pleadings, 
and  the  defendant  to  answer  within  a  reasonable  time,  “so  it 
doth  not  further  hinder  the  dispach  of  Justice  then  [than] 
the  Court  shall  be  willing  unto.”44  One  clear  thought  was  held 
in  mind  —  dispatch  with  justice  —  and  it  seems  to  have  been 
conceived  that  meticulous  formality  had  a  tendency  to  delay 
business  and  to  obscure  justice. 

The  declaration  in  the  writ  tended  to  become  more  “artistic” 
during  the  reign  of  Cranfield.  In  English  v.  Jaffrey,  1685,  it 
was  alleged  that  Jaffrey  gave  a  sealed  obligation  in  the  sum  of 
three  hundred  pounds  New  England  money,  conditioned  on 
the  delivery  of  £153:16:0  in  merchantable  dry  codfish  on  a  day 
stated  at  Portsmouth  or  the  Isles  of  Shoals;  that  though  often¬ 
times  required,  the  defendant  did  not  deliver  as  promised; 
whereby  an  action  accrued  in  the  sum  of  three  hundred  pounds, 
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which  the  defendant  had  not  rendered.  There  was  a  profert  of 
the  obligation.  Joseph  Rayn  was  the  plaintiff’s  attorney.46 
Where  he  got  his  skill  we  do  not  know.  Perhaps  he  borrowed 
a  form  from  Richard  Chamberlain  or  Phesant  Eastwick,  both 
excellent  draftsmen.  It  may  be  interesting  to  note  that  it  took 
one  hundred  and  twenty-five  pounds  New  England  to  equal 
one  hundred  pounds  sterling.48 

During  the  brief  six  months  of  1686  when  Joseph  Dudley 
was  chief  executive,  declarations  separate  from  the  writ  seemed 
to  increase  somewhat  in  proportion,  though  they  did  not  be¬ 
come  the  rule,  and  did  not  later.  Thus,  in  Sevey  v.  Hayes  we 
find  a  separate  declaration  whose  three  counts  make  it  doubly 
unusual:  “1  the  plaintiff  declares  against  ye  defendant  for 
violently  pulling  down  the  frame  of  his  house  part  whareof 
was  inclosed:  standing  in  Littell  harbor  on  ye  south  sid  of  the 
mill  crek  which  is  to  ye  plaintiffs  damage  five  pounds  mony 
or  what  shall  apper  which  Ingavous  act  was  don  by  the  de¬ 
fendant  in  the  year  1685.”  The  second  count  set  out  other 
matter;  the  third,  plaintiff’s  title.47 

3.  AMENDMENTS 

Until  late  in  the  seventeenth  century  no  specific  provision 
for  the  amendment  of  pleadings  was  made.  The  reason  for 
this  was  that  the  Body  of  Liberties  declared  that  no  proceedings 
should  be  abated,  or  arrested,  or  reversed  upon  any  kind  of 
circumstantial  errors  or  mistakes  if  the  person  and  cause  could 
be  rightly  intended  by  the  court.48  In  substance  this  was  re¬ 
enacted  in  Cranfield’s  time:  writs  must  declare  briefly  the 
cause  or  ground  of  action  and  the  capacity  in  which  the  plain¬ 
tiff  sued,  whether  as  individual,  assignee,  or  guardian,  etc.; 
and  it  was  added  “no  circumstantiall  error  in  a  Sum’ons  or 
Attachment,  where  the  person  and  the  cause  intended  may  be 
rationally  understood,  shall  be  taken  as  a  sufficient  cause  for  a 
nonsuit.”46  It  seems  never  to  have  been  thought,  at  the  time  of 
Follett  v.  Stevenson,  already  discussed,  that  if  there  was  an 
error  in  the  defendant’s  name  the  record  should  be  made  cor¬ 
rect  by  an  amendment  of  the  writ. 


4B9  CP  27.  489  CP  25.  479  CP  237.  48Lib  38.  491  L  72. 


Civil  Jurisdiction  —  Part  l 


71 


But  with  the  “learning”  of  professional  lawyers,  late  in  the 
century,  a  change  came.  In  1699  the  case  of  Pickering  v.  Par¬ 
tridge  came  up  in  Common  Pleas.  The  defendant  prayed  that 
Jarvis  Ring  be  admitted  as  his  attorney,  and  the  prayer  was 
allowed.  Ring  first  moved  “an  Error  in  the  wryt  beeing  1697/8 
wh  was  an  uncertaine  time.”  Of  course  nobody  but  a  lawyer 
would  have  thought  about  a  technicality  like  that,  since  the 
designation  of  the  split  year  was  understood  by  everybody. 
Ring  could  not  claim  a  right  to  a  nonsuit,  but  entered  into  an 
agreement  with  the  plaintiff  that  the  writ  should  be  amended 
“and  made  certain  1697.”BO 

This  is  the  first  clear  case  of  amendment  found.  Yet  the 
allowance  of  amendments,  in  order  to  correct  the  record,  had 
been  long  forecast.  And  the  principle  had  been  conceded  by 
an  order  in  council  under  Andros,  in  March,  1686/87,  pro¬ 
viding  that  no  person  should  be  damnified  by  a  mistake  of  his 
attorney  in  matter  of  form  only,  but  the  judges  should  always 
on  motion  order  amendments.61  “So,”  continues  the  record  after 
Pickering  made  his  amendment,  “they  proceed,  the  defend, 
pleads  not  guilty,  the  Evidences  all  read  &  Sworn  as  on  file, 
the  Jury  comes  into  Court  beeing  ready  for  verdict,  plaintife 
&  defendt  appeare,”  the  verdict  is  announced  for  the  defen¬ 
dant  with  costs,  which  the  Court  tax  at  one  pound  five  shillings 
and  twopence. 

So  the  modern  practice  of  an  almost  automatic  amendment 
is  a  quarter  of  a  millenium  old  in  New  Hampshire.  It  is,  also, 
merely  a  formalization  of  the  loose  and  beneficent  practice 
under  the  Body  of  Liberties. 

4.  DILATORY  PLEAS;  PLEAS  IN  BAR 

With  the  advent  of  professional  lawyers  appeared  also  dila¬ 
tory  pleas.  At  first  the  courts  looked  upon  them  with  impa¬ 
tience.  In  Common  Pleas,  1700,  there  was  an  “appeal”:  Robey 
v.  Dow.  The  defendant  pleaded  that  the  action  of  appeal 
could  not  lie,  since  this  was  not  the  first  court  after  the  appeal 
was  taken.  This  plea  having  been  overruled,  the  defendant 
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objected  that  the  appeal  bond  was  insufficient.  That,  too,  was 
disallowed.  The  defendant  then  put  in  the  writ,  the  former 
judgment,  and  the  bond  for  the  prosecuting  of  the  appeal.  Now 
it  was  the  turn  of  the  plaintiff,  the  appealing  party.  He  seems 
to  have  wished  for  a  continuance,  because  he  could  not  pro¬ 
ceed  further  for  want  of  preparation;  he  lacked  certain  of  his 
papers.  The  Court  promptly  confirmed  the  former  judgment 
for  want  of  prosecution.62 

At  the  same  term,  we  find  the  first  lawyerly  objection  to  the 
old  free-and-easy  carelessness  about  forms  of  action,  a  loose¬ 
ness  to  be  considered  further  more  at  length.  The  case  of 
W ear e  v.  Comfort  was  called.  The  writ  and  declaration  having 
been  read,  Charles  Story,  for  the  defendant,  played  his  cards 
according  to  technical  rules.  He  was  recently  from  England, 
and  was  unquestionably  the  best  lawyer  in  the  Province.  He 
prayed  an  abatement  in  bar,  because  the  action  was  in  debt 
for  money  due  for  oars,  as  by  receipt  in  hand,  whereas  it  should 
have  been  declared  in  case.  But  “the  Court  ar  of  Openion  the 
action  shall  preceed:  &  accordingly  it  did  proceed,  as  on  file.” 
The  plaintiff  had  a  verdict  and  judgment.68 

Six  months  later.  Story  for  the  defendant  in  Zakery  v.  Insly, 
pleaded  in  bar  because  the  action  of  the  case  should  have  been 
an  action  of  debt.  The  Court  overruled  that  also.64 

This  “pettifogging”  business  by  the  lawyers  must  have  been 
detested  by  the  people  as  much  as  it  was  frowned  on  by  the 
courts.  Here,  it  is  possible,  began  the  popular  distrust  of 
lawyers  that  was  so  pronounced  during  the  next  century  and 
still  remains  as  an  inherited  tradition.  Anyway  there  is  no 
doubt  about  how  people  thought  at  the  time  about  dilatory 
pleas,  for  the  following  year  the  legislature  confirmed  the  old 
practice  by  enacting  that  no  process  should  be  abated  where 
it  might  be  understood  rightly,  but  the  court  on  motion  might 
order  amendments.66  Clearly,  our  ancestors  decided  that  Old 
English  lawyers  should  not  by  technicalities  upset  the  New 
English  way  of  doing  justice  as  simply,  directly,  and  speedily 
as  possible.  The  spirit  of  independence  here  was  obvious. 
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5.  VENUE 

The  county  courts  under  the  Union  were  sometimes  faced 
with  the  question  whether  a  case  belonged  to  one  county  or 
another.  The  Pascataqua  Court  in  1654  refused  to  take  cog¬ 
nizance  of  Godard  v.  Wall,  judging  that  it  belonged  to  the 
court  at  Hampton. 56  In  1670  a  man  was  charged  with  crime 
over  which  York  County  (in  Maine)  had  jurisdiction.  As  a 
matter  of  comity,  York  County  being  under  the  Bay  jurisdic¬ 
tion,  the  persons  concerned,  who  were  in  Pascataqua  County, 
were  ordered  by  the  Pascataqua  Court  to  appear  in  York  Court 
on  a  given  day,  and  all  testimony  (by  depositions)  that  had 
been  taken  in  Portsmouth  was  transmitted  across  the  river.87 

While  county  lines  were  thus  observed  in  both  civil  and 
criminal  trials,  there  was  more  liberality  in  probate  matters. 
At  Dover,  in  1679,  an  Ipswich,  Essex  County,  boy  appeared 
and  was  permitted  to  choose  Robert  Pike  of  Norfolk  as  his 
guardian.88  And  so  also  in  the  case  of  administrative  jurisdic¬ 
tion,  where  two  counties  had  an  interest  in  the  matter,  the  case 
could  be  disposed  of  in  either  county.  The  Pascataqua  Court 
ordered  the  making  of  a  highway  for  horse  and  man  from 
Hampton,  in  Norfolk,  to  Bloody  Point,  in  Pascataqua,  at  the 
joint  expense  of  Hampton,  Strawberry  Bank,  and  Dover.89 
The  same  court  ordered  a  bridge  for  horse  and  man  to  be  built 
by  Dover  and  Exeter  across  the  Lamprey  River,  which  was  the 
county  line.90 

Massachusetts  made  some  rules  concerning  venue.  Foreign¬ 
ers,  provided  they  were  actually  in  the  jurisdiction,  could 
enjoy  justice  and  law  on  an  even  footing  with  those  who  were 
resident.61  Actions  of  debt,  accounts,  slander  and  of  the  case 
concerning  debts  and  accounts  could  be  tried  in  the  county 
where  the  party  dwelt,  and  the  plaintiff  could  choose  his  venue 
within  this  limitation.  Other  actions  must  be  tried  where  their 
cause  arose.93 

The  resulting  practice  was  convenient.  A  writ  might  issue 
from  Pascataqua  County,  returnable  there,  the  plaintiff  living 
in  Pascataqua  and  the  defendant  in  York.68  Or  the  Pascataqua 
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Clerk  might  issue  a  writ  returnable  in  Norfolk,  directing  the 
officers  in  Norfolk  to  make  the  necessary  service.84 

Christopher  Palmer  sued  Walter  Barefoote  in  Norfolk  Coun¬ 
ty  in  1678.  The  writ  was  addressed  to  the  Marshal  of  Norfolk 
or  his  Deputy,  the  Marshal  at  Dover  or  his  Deputy,  or  the 
Constable  of  Portsmouth  or  Great  Island.  It  was  returnable  at 
Salisbury.  John  Roberts,  Marshal  at  Dover,  attached  land 
and  the  frame  of  an  unfinished  house  of  Barefoote’s  in  Dover, 
and  Barefoote  was  summoned  in  Pascataqua.65  So  also  John 
Pickering,  of  Portsmouth,  could  take  out  his  writ  in  Pascata¬ 
qua,  returnable  there,  against  Moses  Gilman,  of  Exeter,  Nor¬ 
folk  County,  and  have  service  by  the  Norfolk  Marshal.88  And 
a  writ  issued  in  York  County  could  be  addressed  to  the  Con¬ 
stable  in  Dover,  and  made  returnable  at  the  Pascataqua  Court 
at  Dover.87  If  two  York  men  stole  goods  in  Portsmouth  and 
gave  bonds  to  appear  in  court  there,  but  returned  to  York 
and  defaulted  their  bonds,  the  Clerk  of  the  Pascataqua  Court 
could  issue  a  warrant  to  the  Constable  of  Kittery  to  arrest 
them  and  bring  them  before  the  Pascataqua  Court.88 

This  convenient  practice  continued  even  after  the  Union  was 
dissolved.  In  1683  a  writ  was  issued  by  the  Court  of  Pleas, 
Broughton  v.  Broughton,  returnable  in  New  Hampshire, 
though  all  of  the  parties  except  two  of  the  three  plaintiffs  lived 
in  Berwick,  Maine,  in  the  jurisdiction  of  another  province.89 
Difficult  as  may  be  the  concept  of  process  running  not  merely 
outside  the  county,  but  also  outside  the  province,  there  were 
points  of  advantage  in  the  ignoring  of  a  narrow  stream  that 
divided  the  homes  of  the  parties.  But  this  was  during  Cran- 
field’s  administration,  when  anything  was  done  without  refer¬ 
ence  to  propriety  or  legality. 

Except  for  the  brief  time  during  the  Reunion,  no  question 
of  venue  could  arise  as  between  residents  of  New  Hampshire 
during  the  years  1679  to  1700.  The  province  was  not  divided 
into  counties  until  just  before  the  American  Revolution. 
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6.  entry;  nonsuit;  default;  costs 

The  Body  of  Liberties  prohibited  the  pretension  of  great 
debts  or  damages  to  vex  one’s  adversary.  Breach  of  the  prohi¬ 
bition  was  punishable  by  fine.70  When,  in  1647,  commissioners 
to  end  small  causes  were  given  jurisdiction  over  causes  in¬ 
volving  up  to  forty  shillings,  instead  of  twenty  shillings  as 
before,  it  was  provided  that  no  cause  under  forty  shillings 
could  be  entered  in  any  county  court  except  for  defamation 
or  battery.71  Scheming  plaintiffs  then  increased  the  ad  damnum 
claimed  in  their  writs,  in  order  to  get  trial  by  jury  in  the  first 
instance.  This  led  to  the  act  of  1652,  which  provided  that  in 
any  action  of  trespass  in  a  county  court  when  the  damages  ap¬ 
peared  on  hearing  to  fall  under  forty  shillings,  there  should 
be  judgment  for  the  defendant  with  costs.73 

During  the  Union,  entry  fees  seem  always  to  have  been  ten 
shillings,  unless  the  case  was  admitted  in  forma  pauperis.™ 
Non-entry  of  a  writ  after  summons  subjected  the  plaintiff  to 
an  attachment  for  the  costs  of  court  and  the  attendance  of  the 
defendant.74  After  the  entry,  the  plaintiff  could  “withdraw”  or 
submit  to  a  voluntary  nonsuit  at  any  time  before  verdict,  pay¬ 
ing  the  defendant’s  costs,  and  later  renew  his  suit  at  another 
term.76  The  famous  Darby  Field  had  to  pay  costs  for  a  nonsuit 
at  Dover  as  early  as  1643.70  So  ancient  are  these  rules,  even  now 
followed. 

The  statute  provided  that  if  the  plaintiff  were  three  times 
called  without  appearing,  he  should  be  nonsuited  with  costs, 
and  that  if  a  defendant  did  not  appear  upon  similar  call  he 
should  be  defaulted.77  The  defaulting  of  the  defendant  in  per¬ 
sonal  actions  was  a  great  advance  over  current  English  practice. 
It  was  not  adopted  in  England  until  1832,  nearly  two  hundred 
years  after  it  was  settled  practice  in  New  England.  Apparently 
we  adopted  it  by  extension  of  the  current  English  practice,  in 
which  default  was  limited  to  real  actions  alone.  There  was 
surely  consistency  in  the  extension.  Later  statutes  of  the  Prov¬ 
ince  of  New  Hampshire  confirming  the  Massachusetts  practice 
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in  this  respect  were  vetoed  by  the  Crown,  but  the  practice 
nevertheless  has  persisted,  without  the  formal  call  of  the  de¬ 
fendant  in  open  court.78 

A  continuance  might  be  on  terms  that  the  party  cast,  not 
the  party  moving  for  the  continuance,  pay  the  costs.76  Security 
for  costs  was  not  unknown.  A  foreigner  who  resorted  to  our 
courts  could  not  get  a  writ  of  attachment  without  giving  se¬ 
curity  for  costs.80  Edward  Colcord,  a  litigious  cheat,  was  denied 
the  right,  though  a  resident,  to  enter  another  suit  unless  he 
gave  security  for  any  judgment  and  costs  with  which  he  might 
be  cast.81 

After  1647,  special  entry  fees  (possibly  like  the  “expenses” 
in  the  Dover  Town  Court)  were  added  to  all  judgments.  Where 
the  damages  awarded  came  to  ten  pounds,  the  fee  was  five 
shillings,  with  a  like  amount  added  if  the  award  were  twenty 
pounds  or  more.  The  Marshal  levied  these  fees  on  execution 
and  paid  them  into  the  county  treasury.82 

The  ordinary  costs  were  liberal.  It  took  much  time  for  a 
plaintiff  to  travel  about  getting  his  writ  drawn  by  the  Clerk 
of  Court  or  a  Clerk  of  the  Writs,  besides  preparing  for  and 
attending  the  trial.  Travel  was  difficult  and  slow.  Generally 
the  bill  of  costs  allowed  the  party  two  shillings  a  day  for  the 
times  so  spent.  The  bill  allowed  by  the  Clerk  in  Cogswell  v. 
Rawlins  (1663)  will  illustrate.  Cogswell  had  eight  pence  for 
the  writ  of  attachment  and  summons,  four  shillings  for  the 
making  of  the  attachment,  four  shillings  for  sending  a  man 
on  a  two-day  journey  to  Ipswich,  Massachusetts,  to  give  the 
writ  to  the  Constable,  ten  shillings  for  entry,  four  days  at  two 
shillings  each  for  coming  to  court  and  attendance  of  himself 
and  his  attorney,  two  days  for  a  trip  to  Boston  to  get  testimony 
(depositions),  a  shilling  and  sixpence  paid  to  Major  General 
Denison  for  writing  the  evidence  (depositions),  a  shilling  and 
sixpence  for  filing  the  evidence  in  court,  and  two  witnesses  at 
rising  thirty  pence  each.88  An  attorney  fee  was  ten  shillings, 
the  Judge’s  fee  one  shilling,  the  Clerk’s  six  shillings,  a  con- 

782  PM  590-593;  Boston  ire  R.  R.  v.  State,  32  N.  H.  215;  Hutchinson  v.  Rail¬ 
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tinuance  two  shillings.84  Present  day  costs  are  small  in  propor¬ 
tion  to  present-day  prices. 

For  cause  shown,  the  Court  might  abate  a  part  of  the  costs 
taxed  at  a  prior  term.85  What  justice  required  was  promptly 
done,  apparently  without  much  respect  to  rules-of-thumb.  The 
case  just  cited  belongs  to  the  Cutt  period,  but  it  doubtless  re¬ 
flected  earlier  practice. 

After  the  erection  of  the  Province,  the  old  practices  persisted 
pretty  generally.  Judgments  by  confession  were  known,  as  al¬ 
ways  before.88  The  plaintiff  could  still  withdraw  his  action  at 
any  time  before  verdict,  paying  costs.87  A  judgment,  in  the 
time  of  Cutt  and  Waldron,  could  be  acknowledged  before  any 
two  Councillors  (Judges)  and  the  Clerk  or  Recorder  of  the 
Quarter  Court.88  And  the  plaintiff  was  nonsuited  or  the  de¬ 
fendant  defaulted,  on  being  three  times  called  in  open  court 
without  appearing,  and  the  costs  taxed.89 

The  amount  of  costs,  in  this  period,  were  basically  similar  to 
those  during  the  Union.90  The  per  diem  for  fetching  an  attach¬ 
ment  writ,  or  for  attendance  at  court  was,  however,  sometimes 
rather  less  than  two  shillings.91 

Even  at  the  end  of  the  seventeenth  century  the  taxation  of 
costs  remained  much  as  during  the  Union.93  In  1693,  we  find 
an  attorney  for  the  defendant  guaranteeing  the  payment  of 
costs,  and  even  of  damages,  if  his  client  should  be  cast.98  As 
always  before,  the  defendant  could  confess  judgment,94  and 
nonsuits  were  granted  when  the  defendant  had  not  been  sum¬ 
moned.95 


7.  CONTINUANCES 

Continuances  were  granted  pretty  freely  throughout  the 
century.  In  the  last  decade,  the  new  “learning”  of  sworn  at¬ 
torneys  introduced  new  verbiage.  The  old-fashioned  “con¬ 
tinuance”  became  for  a  time  “imparlance,”  written  variously 
“imparliance”  or  “imparlence.”  The  word  was  not  then  used 

84 1  CP  401.  8B1680.  C.  Palmer,  5  PD  42.  891680.  Pickering  v.  Browne,  PC  20. 
871  L  35.  881  L  34.  891  L  34.  B05  CP  55.  915  CP  9.  e2ll  CP  51.  98 Parker  v. 
Mitchell,  10  CP  27.  9iVaughan  v.  Fox  and  Vaughan  v.  Parker,  10  CP  423. 
96 Kelly  v.  Fifield,  11  CP  114,  115. 
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in  the  restricted  sense  suggested  in  Colby  v.  Knapp ,  13  N.  H. 
175,  177,  as  a  prayer  for  time  to  plead,  but  was  applied  to  a 
continuance  for  any  reason.  When  such  a  motion  was  con¬ 
sidered,  the  court-room  was  cleared,  suggesting  that  the  judges 
had  no  chamber  to  which  they  could  retire  for  the  hearing  of 
motions  without  the  presence  of  the  jury." 


98 Montis  v.  Allen,  MB  98-99. 
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1.  RULINGS  OF  LAW 

The  County  Courts  under  the  Union  were  distinctly  trial 
courts.  Since  they  made  no  records  for  the  transfer  of  questions 
of  law,  rulings  must  for  the  most  part  be  read  between  the 
lines.  Now  and  then  a  distinct  order  incorporating  a  ruling 
of  law  is  to  be  found.  The  earliest  appears  to  be  one  made  at 
Strawberry  Bank  in  1652.  The  case  was  Lane  v.  Hill,  debt  on 
a  bill  of  exchange  given  to  John  [illegible],  by  him  assigned 
to  Sampson  Lane  and  Ambrose  Lane,  and  by  Sampson  to  Am¬ 
brose.  “The  court  doth  not  see  cause  to  give  judgmente  against 
Mr.  Valentine  Hill  .  .  .  because  the  aforesaide  Mr.  Lane  was 
privie  to  the  suite  comenced  against  Mr.  Hill  at  Boston  at 
which  time  the  same  was  recovered  of  Mr.  Hill  by  Robert  nash 
of  Boston  for  Mr.  Sampson  lanes  debte.”1  The  action  at  Boston 
seems  to  have  been  trustee  process.  The  doctrine  of  res  judicata 
has  always  been  recognized  here. 

Other  rulings  of  law  must  await  discussion  of  the  subjects  of 
evidence  and  special  verdicts,  and  of  specific  cases  to  be  cited 
from  time  to  time. 

2.  EVIDENCE  DURING  THE  UNION 

No  witness  was  qualified  to  testify  unless  he  was  at  least 
fourteen  years  of  age  and  of  sound  understanding  and  reputa¬ 
tion.2  Witnesses  were  summoned  when  necessary.  The  sum¬ 
mons  did  not  differ  much  from  the  ones  now  in  use,  but  it 
often  was  in  words  calling  upon  the  witness  to  testify  to  more 
than  his  knowledge,  as  to  what  he  could  say,  what  he  knew,  or 
what  he  knew  anyway  concerning  the  matter,8  or  what  he 
had  known  or  heard.4  The  hearsay  rule  was  not  fully  developed 
in  England  until  after  1700.6  The  last  subpoena  cited  required 

4  PD  96.  2LM  1660  201.  "2  CP  73,  271.  44  CP  225.  6Wi  1364. 
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attendance  by  eight  o’clock  in  the  morning,  so  we  know  that 
the  court  worked  long  hours.  Subpoenas  were  usually  issued, 
or  warrants  for  them  were  issued  by  the  Clerk. 

The  method  of  giving  and  receiving  testimony  seems  curious 
to  us.  Prior  to  1647,  all  testimony  was  written  down  by  the 
Clerk.  After  that  date,  it  was  still  required  that  it  be  in  writing, 
and,  with  certain  exceptions,  attested  in  open  court.  By  the 
act  of  1650  a  magistrate  was  permitted  to  write  the  deposition 
of  a  witness  in  vacation-time  and  deliver  it  to  the  Clerk  in 
order  to  avoid  alteration.  If  the  witness  to  a  deposition  lived 
within  ten  miles  of  court  and  were  not  sick  or  otherwise  dis¬ 
abled  to  attend  at  the  trial,  the  deposition  could  not  be  used 
unless  the  witness  appeared  to  attest  it  and  submit  to  cross-ex¬ 
amination.  Since  the  deposition  as  then  known  was  no  more 
than  an  ex  parte  affidavit,  this  restriction  to  its  use  was  neces¬ 
sary.  With  the  limitations  named,  depositions  were  admitted  in 
all  civil  cases.6  The  best  practice  was  for  the  magistrate  who 
took  the  deposition  to  seal  it  and  deliver  it  to  the  Clerk.7 

In  spite  of  the  ex  parte  character  of  the  depositions,  they 
invariably  went  to  the  jury,  who  returned  them  with  their 
verdicts.8  Since  our  ancestors  do  not  seem  to  have  discovered 
the  “art”  of  lengthy  cross-examination,  the  jury  thus  had,  dur¬ 
ing  their  deliberations,  a  practically  complete  written  record 
of  the  evidence,  a  privilege  now  denied  them.  The  depositions 
were  terse  and  to  the  point.  There  were  two  obvious  advan¬ 
tages  to  the  practice:  (1)  the  jurors  did  not  have  to  depend 
upon  conflicting  understandings  and  memories,  and  (2)  the 
trial  of  a  case  would  be  so  shortened  that  the  jury  could  hear 
and  decide  several  cases  a  day.  During  the  Union  depositions 
were  not  signed  by  the  deponents,  though  they  were  always 
sworn  to  and  certified  by  the  magistrate.  If  taken  in  open 
court,  the  Clerk  wrote  them  down  and  certified  to  the  oath,  as 
“taken  upon  oath  in  Court  the  28  June  60:  per  Elias  Stileman 
Cleri.”0  If  taken  out  of  court,  the  magistrates  certified  “Taken 
upon  oath  before  me  [or  us]”10  As  already  suggested,  there 
was  no  rule  against  hearsay.  In  1673  Thomas  Avery  was  charged 
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in  a  suit  with  shooting  a  dog.  Ten  depositions  are  extant,  part¬ 
ly  based  upon  hearsay.  In  one  of  them  the  witness  told  what 
Avery’s  wife  said  and  what  the  wife  said  seems  to  have  been 
hearsay.11 

Views  were  sometimes  taken,  though  not  by  the  jury  as  far 
as  appears.  In  one  action  of  the  case  to  try  the  title  to  land,  the 
Court  appointed  a  committee  of  five  to  view  the  land  and  re¬ 
port  to  the  Court.12  Possibly  this  was  designed  merely  to  qualify 
the  committee  as  witnesses.  If  so,  it  was  an  interesting  prece¬ 
dent  for  present-day  suggestions  that  the  courts  should  appoint 
unprejudiced  expert  witnesses. 

Lost  documents  could  be  proved  by  neutral  witnesses.18  It 
was  doubtless  with  this  in  mind  that  witnesses  to  every  docu¬ 
ment,  even  promissory  notes,  were  commonly  obtained. 

The  account  books  of  parties  were  admitted  with  great 
liberality.  The  English  statute  of  1609  provided  that  such 
books,  when  regularly  kept,  should  be  admitted,  though  with 
certain  limitations  which  finally  resulted  in  practical  exclusion; 
in  no  case  were  they  admissible  subsequently  to  one  year  from 
the  date  of  the  transaction.14  The  statute  of  Massachusetts  pro¬ 
hibited  the  admission  of  the  book  to  prove  a  debt  unless  it 
were  offered  within  three  years,  or  the  account  had  been  stated 
or  balanced  by  the  debtor  or  his  agent  or  assign  and  witnessed 
by  his  name.16  This  act  was  several  times  suspended  or  ex¬ 
tended,  and  was  repealed  in  1679  just  as  the  Union  was  end¬ 
ing.16  But  this  statute  was  principally  one  of  limitation,  except 
that  it  seems  that  an  account  stated,  signed  by  the  debtor,  was 
admissible  after  the  lapse  of  three  years.  It  never  stood  in  the 
way  of  admission  if  the  entry  were  not  more  than  three  years 
old. 

Although  the  English  courts  pretty  well  trimmed  down  their 
statute  during  the  seventeenth  century,  our  courts  never  felt 
any  compunctions  about  admitting  books  for  their  proof  by 
the  plaintiff  himself. 

So  we  find  a  verdict  for  money  due  “by  book”  in  Pascataqua 
— 

“2  CP  479-485.  121672.  Pickering  v.  Cutt,  2  PD  184-187.  181643.  Champer- 
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County.17  In  1679  the  Norfolk  County  Court  had  to  rule  twice 
upon  the  question  whether  the  party’s  book  was  competent 
evidence.  In  the  case  of  Ela  v.  Clements,  for  withholding  pay¬ 
ment  due  by  book,  the  jury  returned  a  special  verdict:  if  the 
law  entitled  “book  debts”  (the  statute  just  discussed)  allowed 
the  evidence  in  the  case,  for  the  plaintiff;  if  not,  for  the  de¬ 
fendant.  The  verdict  required  the  Court  to  interpret  the 
statute  and  determine  whether  it  prohibited  the  admission 
of  the  evidence.  Apparently  the  question  did  not  arise  at  the 
moment  when  the  book  was  offered.  The  Court  gave  judgment 
for  the  plaintiff.  In  the  other  case,  Severance  v.  Smith,  there 
was  another  special  verdict:  if  the  debtor’s  name  to  the  credi¬ 
tor’s  book  and  the  creditor’s  oath  to  his  book,  and  if  the  law 
about  accounts  judges  this  to  be  legal  evidence,  for  the  plain¬ 
tiff;  if  not,  for  the  defendant.  Again  the  Court  gave  judgment 
for  the  plaintiff.18 

In  Pascataqua  the  question  of  evidence  was  raised,  though 
not  decided  clearly,  by  John  Pickering’s  “appeal”  from  a  judg¬ 
ment  of  the  Commissioners’  Court  of  Portsmouth  (1661)  in 
favor  of  Walter  Abbitt.  As  the  first  reason  assigned  for  his 
appeal,  Pickering  said  “That  no  mans  Book  is  taken  and  re¬ 
corded  for  an  Evidence  to  prove  a  debt  by  his  owne  Attest 
to  ye  book  as  is  plentifully  evidenced  in  all  our  Courts  .  .  .  Soe 
yt  the  pit  affirming  it  is  agt  Lawe.”  Pickering  apparently  had 
in  mind  conflicting  laws  in  other  colonies,  and  to  some  extent 
in  England.19  Abbitt  answered  that  the  rule  in  other  courts 
did  not  bind  our  magistrates.20  The  question  of  law  was  thus 
squarely  raised  for  a  ruling.  No  ruling  is  found.  The  verdict 
of  the  jury  was  for  reversal,  but  it  may  have  depended  on 
questions  of  fact  rather  than  of  law. 

There  was  another  case  in  Pascataqua  where  the  point 
seemed  to  be  raised,  Richard  Stileman  v.  Kelly,  in  the  Court 
of  Associates  (1672).  Stileman  made  oath  to  the  truth  of  his 
book  account  against  Kelly  in  open  court  and  had  liberty  to 
take  his  book  out  of  court,  leaving  a  copy  of  the  account,  which 
was  compared  and  certified  as  correct  by  the  Clerk.  This  was 
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precisely  the  practice  found  in  a  good  number  of  cases.  Kelly 
“appealed,”  assigning  as  one  of  his  reasons  for  appeal  that  it 
was  unreasonable  that  Stileman’s  oath  on  his  own  behalf  should 
be  sufficient  to  cast  another,  “where  as  the  Law  saith  that  by 
the  mouth  of  two  or  three  shall  all  be  established.”  Kelly  was 
nonsuited  for  non-appearance  to  prosecute  his  “appeal”  to  the 
County  Court.21  So  the  question  was  not  decided  in  that  case. 

It  was  useless,  however,  for  Pickering  to  rely  on  the  rule  of 
other  jurisdictions,  even  on  English  doubts,  or  for  Kelly  to 
base  his  hope  as  a  Puritan  on  scriptural  rules  of  evidence.  New 
England  was  creating  her  own  law  to  suit  her  own  felt  needs. 
She  was  not  wholly  prepossessed  by  either  Old  English  law  or 
Biblicism.  It  has  been  too  easily  assumed  that  the  one  or  the 
other  of  those  prepossessions  guided  our  early  jurisprudence, 
and  too  many  errors  must  be  laid  in  consequence  at  the  door 
of  the  historians.  What  seems  actually  to  have  happened  in 
connection  with  the  rule  of  evidence  here  discussed  is  that  the 
common  law  rule  might  be  adhered  to  when  it  was  no  injustice 
to  the  party  plaintiff.  Thus  in  Bickham  v.  Corbet  (1670),  Hugh 
Tucker  was  able  to  swear  to  the  truth  of  his  book  account.22 
And  in  Fryer  v.  Andrews  (1678),  Fryer  had  a  bookkeeper  who 
attested  the  account.28 

But  when  the  plaintiff  had  no  bookkeeper,  the  plaintiff’s 
oath  to  his  book,  as  the  only  (not  the  best)  evidence,  was  regu¬ 
larly  admitted,  thus  avoiding  an  inflexible  rule  of  exclusion. 
In  1670  we  find  the  case  of  Dering  v.  Mayne.  There  is  a  tran¬ 
script  of  the  account  in  the  file,  certified  as  compared  with 
the  original  by  the  Sheriff.  The  plaintiff  deposed  to  the  de¬ 
livery  of  a  part  of  the  goods,  his  wife  to  a  part,  and  another 
person  to  the  remainder.24  It  therefore  seems  that  Dering  had 
no  clerk  who  could  testify  to  the  delivery  of  all  of  the  goods, 
but  his  wife  and  James  Levit  could  as  to  much  of  them,  and 
the  plaintiff  was  permitted  to  testify  as  to  what  they  could 
not.  In  such  situations  we  probably  find  the  practical  reason 
for  the  local  rule. 

But  the  plaintiff  could  nevertheless  testify  even  when  he  had 
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a  clerk.  In  1675  Dering  had  apparently  acquired  a  clerk,  for 
his  book  account  against  Francis  Rand,  made  up  and  stated 
with  Rand,  was  attested  by  Hubertus  Mattoone.  Yet  Dering 
and  Mattoone  both  testified  that  they  made  up  the  account.25 
It  is  at  least  clear,  as  in  practically  all  the  cases  where  the  files 
are  extant,  that  the  plaintiff  was  never  excluded  from  testifying 
to  either  his  account  or  the  delivery  of  his  goods  upon  any 
strict  rule.  So  had  Dering  testified  to  his  account  stated  with 
Cartwright  in  1670  or  167 1.26  So  in  1672  Thomas  Daniel  made 
oath  to  the  truth  of  his  account  book.27  And  in  Porter  v.  Burns 
(1677)  the  plaintiff  did  the  same.28  It  will  appear  that  this  prac¬ 
tice  lasted  throughout  the  century. 

John  M.  Shirley  said  truthfully,  concerning  the  proof  of  a 
book  debt:  “Nobody  knows  the  time  when  a  plaintiff  could 
not  testify  in  support  of  his  account  in  New  Hampshire.  But 
the  courts  have  created  a  great  amount  of  unnecessary  con¬ 
fusion,  both  here  and  in  Massachusetts,  by  neglecting  the  early 
history  of  the  subject.”29  Shirley  deserves  the  more  credit  be¬ 
cause  of  the  fact  that  he  had  so  much  less  material  upon  which 
to  base  an  opinion  than  this  present  study  has  developed.  But 
it  was  far  easier  for  the  judges  of  the  nineteenth  century  to 
look  into  the  published  English  authorities,  and  assume  that 
we  adopted  completely  the  common  law  of  England,  than  for 
them  to  search  out,  in  a  mass  of  loose,  ill-arranged,  dog-eared 
court  papers,  the  local  precedents  created  by  seventeenth- 
century  judges  to  fit  local  situations. 

3.  evidence,  1679-1682 

During  the  period  of  the  Cutt-Waldron  government,  the 
rules  of  evidence  remained  as  during  the  Union.  Hearsay  was 
still  received,  as  will  appear  under  the  section  concerning 
witchcraft.  Depositions,  as  formerly,  were  taken  before  magis¬ 
trates  (the  Councillors  were  all  magistrates  from  1679  to  1682), 
often  out  of  court,  sometimes  in  court.30  Usually  they  were 
unsigned,  though  one  can  note  the  beginning  of  the  better 
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practice  of  having  the  deponents  subscribe  them.81  Written 
instruments  were  proved  by  the  depositions  of  attesting  wit¬ 
nesses.88  Books  of  account  were  sworn  to  by  the  plaintiff,  and 
there  is  a  certified  copy  of  the  particular  account  which  of 
course  was  given  to  the  jury.88  Subpoenas  were  issued  by  mem¬ 
bers  of  the  Council.84 

4.  EVIDENCE  UNDER  CRANFIELD 

Depositions  continued  to  be  almost  the  sole  form  of  testi¬ 
mony.  The  tendency  towards  signing  by  the  deponent  was  more 
marked.85  Witnesses  were  forced  to  take  the  oath  “upon  the 
holly  Evangelists,”  instead  of  by  the  uplifted  right  hand.89 

5.  DEPOSITIONS  MODERNIZED 
Joseph  Dudley,  while  acting  briefly  as  President  of  New  Eng¬ 
land  in  1686,  was,  as  already  suggested,  responsible  for  several 
judicial  changes.  The  most  important  related  to  depositions, 
heretofore  always  of  an  ex  parte  character,  even  though  theo¬ 
retically  the  deponents  might  be  subjected  to  cross-examination 
at  the  trial.  The  President  and  Council  (there  was  no  popular 
assembly)  ordered  that  no  affidavit  or  testimony  in  a  civil  case 
should  be  taken  out  of  court  except  before  some  member  of 
the  Council,  nor  unless  the  witness  were  at  a  great  distance, 
or  bound  to  sea  before  trial,  or  otherwise  incapable  of  attend¬ 
ing  the  trial.  Even  so,  the  deposition  must  be  taken  in  the 
presence  of  the  adverse  party,  if  he  might  be  had,  and  season¬ 
able  notice  must  be  given  of  intention  to  take  the  testimony.87 

6.  evidence,  1692-1700 
The  law  of  evidence  developed  hardly  at  all  during  the  re¬ 
mainder  of  the  seventeenth  century.  Depositions  continued  to 
be  received,  if  sworn  to,  and  read  in  court.  By  act  of  1701  the 
practice  of  issuing  commissions  to  take  depositions  was  firmly 
lodged  in  the  courts.  Such  depositions  had  to  be  sealed  by 
the  Justices  of  the  Peace  who  took  them,  and  could  not  be 
used  if  the  seal  were  broken  when  brought  into  court.  Un- 
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sealed  depositions  must  be  rejected.  Notice  of  taking  had  to 
be  given  to  the  adverse  party  unless  he  were  out  of  the  Prov¬ 
ince  or  beyond  seas,  or  the  deposition  related  to  proof  of  a 
written  instrument  or  of  an  account.  This  was  but  a  refinement, 
and  brings  depositions  nearly  to  the  modern  mode.  The  statute 
also  provided  for  a  deposition  unknown  earlier,  as  far  as  the 
author  has  discovered  —  one  in  perpetual  memory  —  that 
had  to  be  taken  before  two  Justices  of  the  Peace  or  a  court  of 
record.88  When  an  ordinary  deposition  was  taken  out  of  court, 
the  witness  commonly  still  appeared  at  the  trial  and  swore  to 
his  evidence  on  file.89  Then  it  was  read  to  the  jury.40 

The  method  of  proving  debts  “by  book”  remained  as  before. 
The  plaintiff  might  swear  to  his  book,  and  perhaps  others  to 
the  delivery  of  goods.41  As  was  earlier  the  case,  an  employee  of 
the  plaintiff  who  kept  his  books  might  testify  to  the  book.42  But 
there  was  still  no  question  that  the  plaintiff  could  do  so. 

The  former  custom  prevailed,  and  all  depositions,  as  well  as 
the  writ  and  the  pleadings,  were  given  to  the  jury.  The  Chief 
Justice  summed  up  for  the  jury  the  evidence  on  both  sides, 
and  the  jury  took  all  of  the  papers  to  the  jury-room  for 
examination.48 

7.  ARGUMENTS  TO  THE  JURY 

From  1656,  arguments  by  a  party  or  his  attorney  were  re¬ 
stricted  to  one  hour.  If  a  party  ran  over  that  time,  twenty  shill¬ 
ings  were  added  for  each  hour  of  over-time  to  the  bill  of  costs.44 

8.  SPECIAL  VERDICTS 

Two  examples  of  special  verdicts  have  been  given  under  the 
second  section  of  this  chapter.  Such  special  verdicts  distin¬ 
guished  between  questions  of  fact  and  law,  and  permitted  the 
latter  to  be  segregated  for  rulings  by  the  court.  The  earliest 
example  in  New  Hampshire  seems  to  be  in  a  case  tried  in 
Portsmouth  in  1656. 48 

The  Massachusetts  statute  provided:  “In  all  cases  where  the 
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Law  is  obscure,  so  as  the  jury  cannot  be  satisfied  therein, 
whether  it  be  Grand  or  Petty  Jury,  they  have  liberty  to  present 
a  speciall  Verdict:  viz:  If  the  Law  be  so  in  such  a  point,  we 
find  for  the  Plaintiff,  but  if  the  Law  be  otherwise,  we  find  for 
the  defendant,  in  which  Case,  the  determination  doth  properly 
belong  to  the  Court,  And  all  Jurors  shall  have  the  liberty  in 
matter  of  fact  if  they  cannot  find  the  maine  issue,  yet  to  find 
&  present  in  their  Verdict  so  much  as  they  can.”16  The  device 
was  of  English  origin.  It  was  applied  in  some  interesting  cases 
other  than  those  already  discussed. 

At  Hampton,  in  October,  1667,  was  tried  the  case  of  Andrew 
Wiggin  v.  Walter  Barefoote  for  high  defamation  in  saying  that 
Wiggin  had  robbed  him.  The  verdict  was  that  if  the  law 
judged  taking  away  a  pistol  from  Captain  Barefoote  as  this  was 
taken,  to  be  theft  or  robbery,  they  found  for  the  defendant; 
if  not,  for  the  plaintiff.  The  Court  ruled  that  it  was  robbery 
and  gave  judgment  for  the  defendant.47 

Chase  v.  Samborne  (at  Salisbury,  1673),  raised  the  question 
whether  testimony  of  probability  was  sufficient  to  cast  a  case. 
The  Court  adjudged  that  it  was,  forecasting  the  present  view.18 

True  v.  Andros,  in  the  same  court  the  following  year,  was 
an  action  against  an  administrator  on  a  bill  signed  by  the  in¬ 
testate  payable  in  neat  cattle,  bulls  excepted.  This  unquestion¬ 
ably  was  a  promissory  note  payable  in  chattels,  a  common 
instrument  locally  until  about  the  year  1800.  In  the  seventeenth 
century  the  terms  “bill”  and  “note”  were  much  confused  in 
New  Hampshire,  the  latter  always  being  called  the  former,  as 
will  more  fully  appear  in  the  next  section.  The  question  of 
law  in  True  v.  Andros  was  whether  the  legal  representative  of 
a  deceased  maker  or  drawer  could  be  held  upon  the  signature 
of  the  deceased,  though  the  instrument  did  not  purport  to  bind 
the  administrator.  Could  the  administrator,  who  had  not 
signed,  be  held?  The  special  verdict  was:  that  if  a  bill  given 
to  a  man,  which  bill  contained  not  the  name  of  his  executors 
as  bound,  may  be  legally  recovered  against  the  said  executors, 
they  found  for  the  plaintiff;  if  not,  for  the  defendant.  The 
Court  ruled  correctly,  and  gave  judgment  for  the  plaintiff.19 
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The  question  sometimes  came  up  under  such  circumstances 
as  would  now  justify  a  nonsuit.  In  Kimball  v.  Easman  (Salis¬ 
bury,  1678),  the  verdict  referred  to  the  question  of  legal  proof 
of  defendant’s  promise.  The  Court  held  that  the  promise  was 
not  legally  proved  and  gave  judgment  for  the  defendant.50  At 
Dover,  in  1669,  there  was  a  similar  ruling  on  a  special  verdict 
in  Waldron  v.  Ford.61  Martyn  v.  Winsley,  Hampton,  1673, 
involved  the  validity  of  a  will.  On  a  special  verdict  the  Court 
adjudged  the  will  to  be  valid.58 

9.  THE  PROMISSORY  NOTE 

It  seems  to  have  been  a  New  England  invention  to  treat 
promissory  notes  as  if  they  were  bills  of  exchange.  In  our  earli¬ 
est  practice,  the  assignment  of  a  note  had  the  same  consequences 
as  the  assignment  of  a  bill.  The  instrument  took  various  forms, 
some  of  them  irregular,  but  all  of  equal  efficiency  in  the  eyes 
of  the  judges.  “I  Robert  Wadleigh  of  Kittery  in  the  Province 
of  Mayne,  doe  acknowledge  my  selfe  Justly  Indebted  unto 
henry  Broune,  of  oyster  river  the  full  some  of  seven  pounds  & 
tenn  shilling,  wittness  my  hand  this  16th  octob:  1665,  Robt. 
Wadleigh.”  There  were  two  witnesses,  and  the  payee  endorsed 
“this  bill”  to  “Mr  Corbit  or  to  his  asains.”58  “This  prsent  wit- 
nesseth  that  wee  Rachel  Webster  8c  Rich:  Allison  do  hereby 
ingaudge  our  selves,  excrs  8c  Administrs  to  pay  unto  Rich:  Cutt 
or  his  order  the  sum  of  seventeene  pounds  it  being  .  .  .  fourty 
shillings  in  Money  8c  fiveteene  pounds  in  mrch:  Dry  Cod  fish 
to  be  payd  at  the  Ils  of  Shoules  at  or  befor  the  fiveteene  of 
June  1662  the  fish  to  be  del  at  the  Least  tenn  quintall  .  .  . 
togather,  and  this  obligation  is  the  agreement  for  as  many  pipes 
of  wine,”  etc.  There  are  endorsements  by  Allison  of  the  re¬ 
ceipt  by  him  of  47  pipes  and  66  gallons  of  wine  on  various 
dates.54 

A  note  by  John  Pickerin,  Jr.  to  John  Tanner,  payable  in 
pipe  staves,  was  endorsed  by  Tanner  to  John  Fletcher,  but  it 
was  described  as  “This  bill.”55  Another  note,  Thomas  Avery 
to  John  Cutt,  February  15,  1678/9,  also  described  as  “This 


B06  RF  429.  B12  PD  153b.  B25  RF  235.  B81  CP  303.  B41  CP  185.  BB1  CP  275. 


Civil  Jurisdiction  —  Part  ll 


89 


bill,”  was  sued  on  by  Samuel  Cutt,  surviving  heir  of  the  payee, 
in  1695. 68  And  a  note  payable  in  New  England  money,  Mehell 
to  Wentworth,  April  20,  1681,  was  called  by  the  same  name.67 
So  was  another  note  payable  in  the  same  money  in  1680.68 

It  is  perfectly  clear  that  our  seventeenth  century  law  recog¬ 
nized  the  same  negotiable  quality  in  a  note  as  in  a  bill  of 
exchange.  During  the  Union,  and  after,  endorsees  were  per¬ 
mitted  to  sue  upon  them.69  The  custom  was  as  old  as  an  order 
of  the  Court  of  Assistants  of  August  16,  1631,  confirmed  by 
statute  in  1 647. 80  The  English  law  did  not  come  to  that  point 
until  1704.81  New  England  was  nearly  seventy-five  years  ahead 
of  Old  England. 

10.  VERDICTS  NOT  ACCEPTED 

The  bench  frequently  refused  to  accept  the  verdict  of  a 
jury,  as  in  Colcord  v.  Haward,  Hampton,  1649.82  Such  cases  in¬ 
volved  a  disagreement  as  to  facts  between  judges  and  jury  so 
great  as  to  involve  the  “peace  of  conscience”  of  the  bench.  The 
case  was  then  transferred  to  the  Court  of  Assistants  at  Boston, 
security  being  given  for  appearance  there  for  a  new  trial.  If 
the  plaintiff  prosecuted  his  suit  there,  he  had  to  summon  the 
defendant  anew  and  remove  the  record,  with  the  written  “evi¬ 
dences”  to  that  court.  Both  parties  could  then  make  new  pleas 
and  adduce  new  evidence.  If  the  plaintiff  did  not  prosecute 
there,  the  defendant  had  judgment.88  The  dissent  of  the  Chief 
Justice  of  the  County  Court  was  alone  sufficient  to  reject  the 
verdict.84 

This  procedure  was  replaced,  under  a  statute  of  1672,  by  a 
practice  that  seems  hardly  less  cumbersome.  This  act  provided 
that  the  bench  of  a  county  court  should  use  “all  reasonable 
endeavours  for  clearing  the  case  to  the  Jury,  by  declaring  the 
Law,  and  comparing  the  matter  of  Fact  and  Damage  proved 
therewith.”  Apparently  the  bench  was  given  power  to  com- 
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ment  on  the  evidence  more  freely  than  may  be  done  under 
current  New  Hampshire  practice.  There  is  nothing  in  New 
Hampshire  records  which  indicates  why  the  early  practice  was 
abandoned.  Though  instructions  to  the  jury  had  always  been 
in  vogue,  the  act  of  1672  introduced  something  new.  What 
seems  to  have  happened  under  it  was  that  if  the  court  were 
dissatisfied  with  the  verdict,  the  jury  were  reinstructed  both 
as  to  law  and  as  to  fact,  and  sent  out  again.  It  was  common 
for  the  jury  to  reassert  themselves,  as  they  did  tiresomely  in 
Rex  v.  Oliver  noted  in  Chapter  IV,  Section  5. 

The  act  was  weakened  by  providing  that  “the  Verdict  of  the 
Jury  finally  given,  shall  be  accepted,  and  Judgement  accord¬ 
ingly  Entred.”  The  case  was  then  ended,  unless  the  party  cast 
should  in  open  court  attaint  the  jury  for  apparent  corruption 
and  error  and  give  bond  with  sureties,  within  twelve  hours 
after  acceptance  of  the  verdict,  to  prosecute  the  jury  in  an 
action  of  attaint  at  the  next  Court  of  Assistants.  On  the  giving 
of  such  a  bond,  execution  was  respited.  The  action  of  attaint 
was  tried  by  a  jury  of  twenty-four.  If  manifest  error  or  mistake 
were  found  on  the  trial  of  the  attaint,  the  complainant  had 
full  damages  of  the  contrary  party.  If,  worse,  the  jury  found 
bribery,  conspiracy,  or  other  corruption  in  the  attainted  jurors, 
the  latter  were  fined  or  imprisoned.  If  the  complainant  failed, 
there  was  execution  on  the  former  judgment,  with  double 
costs.66 

Attaint  was  abused  in  Massachusetts,  though  it  seems  not 
to  have  been  used  much,  if  at  all,  in  New  Hampshire.  After 
the  Union  ended,  Massachusetts  had  to  place  severe  penalties 
on  losing  complainants.66  Even  so,  the  whole  process  of  attaint 
came  into  disrepute.  Presently  the  colonies  generally,  New 
Hampshire  included,  came  to  place  sole  reliance,  for  discon¬ 
tented  litigants,  on  the  writ  of  review  or  its  equivalent,  an 
American  invention67  used  all  during  the  Union  and  perhaps 
even  in  the  Dover  Town  Court. 

The  bench  continued  to  reject  verdicts  until  the  end  of  the 
century,  as  Rex  v.  Oliver  evidences.  But  after  1700  the  courts 
rejected  verdicts  only  in  case  they  were  conditional  or  against 
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the  law  and  the  evidence.  On  rejection,  the  action  was  con¬ 
tinued  for  a  new  trial,  in  accordance  with  the  modern  prac¬ 
tice.98  However,  the  right  of  review  persisted. 

11.  JUDGMENTS  AND  EXECUTIONS 

During  the  whole  life  of  the  Union,  economic  conditions 
still  required  “specific  relief”  by  judgments  in  kind.69  In  John¬ 
son  v.  Harwood,  Dover,  1644,  the  verdict  was  that  the  defen¬ 
dant  deliver  six  thousand  hogshead  staves  at  high-water  mark 
in  the  Piscataqua  River,  where  a  boat  could  take  them  aboard 
ship.70  But  there  were  always  some  judgments  in  money,  and 
judgments  in  merchandise  tended  gradually  to  decrease. 

The  Massachusetts  act  of  1643  made  wampampeage  legal 
tender  for  the  payment  of  debts  up  to  forty  shillings,  the  white 
at  eight  to  the  penny,  the  black  (or  blue)  at  four,  except  for 
county  rates.71  In  1655,  at  Dover,  Walter  Abbitt  sued  Susan 
Trimmings  for  slander.  He  won  a  verdict,  but  for  only  one 
white  wampampeage,  which  sets  the  value  of  his  reputation,  as 
the  jury  saw  it,  at  only  one-eighth  of  a  penny.  No  smaller  dam¬ 
ages  could  be  awarded.72  A  similar  verdict  of  one  white  wam¬ 
pampeage  was  returned  at  Salisbury  in  1653,  in  the  case  of 
Cornish  v.  King,  for  defaming  the  plaintiff’s  wife  by  charging 
her  with  “uncleanness”  with  one  Swaine.  The  Court  seems 
to  have  suspected  that  even  this  was  too  much,  for  they  made 
Cornish  give  bond  for  his  wife  not  to  go  in  Swaine’s  company, 
and  ordered  Swaine  and  another  man  to  give  bonds  to  keep 
out  of  the  company  of  the  woman.78  Another  award  of  one 
white  wampampeage  was  given  at  Salisbury,  in  a  slander  case 
involving  the  reputation  of  Susanna  Martyn,  a  hard-bitten 
woman  of  whom  more  will  appear.74 

After  New  Hampshire  became  a  Province,  a  plaintiff  might 
have  judgment  against  a  defendant  who  was  out  of  the  Prov¬ 
ince,  but  execution  in  such  cases  might  be  stayed  until  further 
order,  as  justice  required.76  When  no  goods  or  lands  of  an 
execution  debtor  could  be  found  for  levy,  the  officer  took  the 
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body  of  the  defendant  and  committed  him  to  prison,  “there 
locked  in  fast”  as  was  once  quaintly  said,  until  the  execution 
should  be  satisfied,  together  with  five  shillings  for  the  officer’s 
fee.70 


12.  FORMS  OF  ACTION 

Many  forms  of  action  in  civil  cases  were  known  during  the 
Union.  In  their  application  the  County  Courts  were  as  care¬ 
less  as  the  Dover  Town  Court  had  been.  They  did  not  care 
much  for  forms,  but  were  interested  in  the  substance  of  right 
and  justice.  Trespass  was  recognized  in  actions  concerning 
rights  to  realty,  but  an  action  of  trespass  on  the  case  might  be 
allowed  for  the  trying  of  title,77  or  for  cutting  and  taking 
wood,78  or  for  pasturing  and  erecting  a  house,70  or  for  fore¬ 
closure  of  a  mortgage.80  Detinue  for  personal  property  was 
known,  though  in  the  form  of  an  action  of  the  case.81  And  we 
find  actions  of  replevin.82 

Debt  on  a  bond  was  correctly  used.83  But  the  result  was  the 
same  if  the  action  was  one  for  forfeiture.84  The  action  of  the 
case  was  a  sort  of  catch-all,  not  merely  for  trespasses  or  torts,  but 
also  on  accounts,86  on  broken  contracts  for  lumber,88  for  not 
paying  a  “debt”  of  boards  or  withholding  a  debt,87  for  taking 
away  cattle.88 

There  might  be  an  action  for  high  defamation  when  a  great 
feud  was  being  fought  between  prominent  men,89  but  the 
“action  of  slander,”  or  an  action  of  the  case  for  slander,  sufficed 
in  most  cases.  The  suits  for  slander  show  that  the  defendants 
had  considerable  powers  of  vituperation.  Though  the  women 
had  sharp  tongues,  the  men  were  always  drawn  into  court. 
Thus  if  a  wife  was  the  slanderer,  her  husband  was  joined  as 
defendant,  and  if  a  wife  was  slandered,  her  husband  was  a 
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proper  party  plaintiff,  sometimes  alone,  though  more  often 
joined  with  his  wife.  Apparently  public  opinion  was  definitely 
against  vilification,  common  as  one  is  tempted  to  think  it  was; 
for  the  jurors  nearly  always  gave  the  plaintiff  a  verdict. 

The  plaintiff  lost  in  a  case  where  both  the  jury  and  the 
bench  believed  that  the  words  charged  and  proved  were  true. 
The  defendant  had  said  that  the  plaintiff  tried  to  ravish  her.  He 
sued  and  was  cast.  The  Court  gave  costs  to  both  the  woman 
and  her  husband,  and  bound  the  plaintiff  not  to  go  near  the 
defendant’s  house.90  The  only  other  slander  case  found  in 
which  the  defendant  got  a  verdict  will  presently  be  mentioned. 

When  the  defendant  was  cast  for  slander,  the  verdict  might 
be  for  damages,  for  an  admonition,  for  damages  and  an  ack¬ 
nowledgment  in  the  alternative,  or  for  both  damages  and  an 
acknowledgment  of  wrong.  The  acknowledgment,  if  required, 
had  to  be  made  in  open  court  or  in  some  public  meeting  or 
assemblage.  It  was  probably  felt  to  be  some  repair  for  the 
wrong,  and  in  some  cases  may  have  been  better  satisfaction 
than  money  damages. 

13.  W  I  T  C  H  C  R  A  F  T  -  S  L  A  N  D  E  R 

The  number  of  witchcraft  cases  in  New  Hampshire  is  very 
small.  But  the  subject  is  so  interesting  that  those  few  cases  will 
justify  a  rather  full  discussion. 

In  four  cases  of  slander,  the  charge  was  that  the  defendant 
had  said  that  the  plaintiff  was  a  witch.  Three  of  them  resulted 
in  sustained  verdicts  for  the  plaintiff.  Nearly  everybody  in 
those  days  believed  in  the  reality  of  witchcraft,  but  the  jurors 
of  New  Hampshire  were  conservative  when  it  came  to  finding 
that  a  woman  was  in  fact  a  witch.  The  fourth  case,  where  the 
jury  found  for  the  defendant  but  the  verdict  was  not  sustained, 
was  Martyn  v.  Sargent ,  Salisbury,  April,  1669. 

George  Martyn  sued  William  Sargent  for  saying  that  his 
wife  Susanna  was  a  witch.  The  parties  lived  in  Amesbury, 
Massachusetts,  but  were  in  the  same  Norfolk  County  with 
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Hampton  and  Exeter.  The  jury  returned  a  verdict  for  the  de¬ 
fendant,  but  the  bench  refused  to  accept  it.  The  Court  then 
bound  Susanna  over  to  the  Court  of  Assistants  on  suspicion 
of  witchcraft,  a  capital  crime  beyond  the  jurisdiction  of  the 
County  Court.91  The  depositions  on  file,  fuller  than  in  any 
other  similar  case,  represent  drunken  and  neurotic  impressions 
rather  than  statements  of  fact.  As  far  as  appears,  they  came 
to  nothing  before  the  Court  of  Assistants,  but  more  than  a 
score  of  years  later  memory  of  them  was  to  have  tragic  results. 

Susanna  Martyn  appeared  so  often  in  the  court  room  that  we 
know  much  about  her.  She  had  a  sharp  tongue,  given  to 
slander.92  She  was  violent.  She  was  presented  for  assaulting  her 
husband,  but  he  gave  bond  for  her  and  stuck  to  her  through 
thick  and  thin.93  She  sued  Nathaniel  Winsley  for  withholding 
her  father’s  estate,  and  was  nonsuited  in  the  County  Court. 
George  Martyn,  her  husband,  had  to  go  to  prison  for  the  non¬ 
payment  of  the  costs  then  suffered.  He  offered  satisfaction  in 
land,  which  was  refused,  and  George  recovered  damages  from 
the  County  Marshal  for  that  improper  refusal.  George  also 
sued  Winsley  for  false  imprisonment,  and  recovered.  He  and 
Susanna  tried  anew  a  suit  involving  the  validity  of  the  will  of 
Susanna’s  father.  Cast  in  the  County  Court,  they  went  to  the 
Court  of  Assistants  on  a  writ  of  review,  where  the  jury  gave 
them  a  verdict.  The  General  Court  then  granted  Winsley  a 
new  trial  in  the  County  Court.  Again  they  were  beaten,  and 
again  George  Martyn  went  to  prison  for  not  paying  the  costs. 
The  prison-keeper  took  a  horse  for  security  and  let  George 
out  on  bond.  Winsley  sued  the  keeper  for  illegally  letting  him 
out.  As  a  result  of  this  suit  the  keeper  himself  was  jailed,  but, 
having  the  right  to  release  prisoners  on  bail,  he  gave  himself 
liberty.94 

Naturally  hatreds  of  Susanna  were  stirred  up  in  a  pretty 
wide  circle.  In  1692  those  hatreds  were  recalled,  the  old  charge 
of  witchcraft  was  dug  up,  and  the  “afflicted  children”  of  Salem 
Village  got  Susanna  hanged.  The  depositions  taken  raked  over 
the  charges  of  1669,  which  in  their  day  had  not  been  thought 
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to  justify  conviction  and  the  rope.  Their  folly  was  so  transpar¬ 
ent  that  even  some  contemporaries  who  believed  in  witches 
could  see  through  them.  But  Susanna  lost  her  life  on  the 
gallows  on  the  hill  for  old  times’  sake. 

The  other  three  slander  cases  involving  witchcraft  ended  in 
favor  of  the  “witch.”  First  there  was  Jane  Walford,  who  had  to 
go  to  court  twice  with  suits  for  slander.  She  and  her  husband 
sued  Nicholas  Doe  and  his  wife  Elizabeth,  the  latter  having 
said  that  Jane  was  a  witch.  At  Dover,  in  1648,  the  jury  gave  the 
plaintiffs  a  verdict  for  two  pounds  and  costs,  and  they  further 
required  Elizabeth  to  acknowledge  that  she  had  done  wrong 
in  the  public  meeting-house  one  day  in  Dover  and  on  another 
at  Strawberry  Bank.96 

But  the  gossips  would  not  keep  their  tongues  off  Jane.  In 
1656,  Susannah  Trimmings,  only  the  year  before  cast  for 
slander  at  Dover,96  deposed  to  strange  actions  by  Jane  Walford 
and  her  disappearance  in  the  form  of  a  cat.  Agnes  Puddington 
also  saw  a  yellow  cat  about  that  time.  She  said  that  her  husband 
tried  to  shoot  it,  but  the  gun  would  not  fire,  nor  would  the 
cock  stand.  At  that,  Agnes  saw  three  cats  for  one,  but  she  said 
nothing  about  seeing  Jane  Walford.  Nicholas  Rowe,  victim  it 
may  be  of  a  nightmare,  deposed  that  Jane  came  to  him  in 
bed  and  pressed  her  hand  so  hard  on  his  breast  that  he  could 
not  speak.  On  this  testimony,  the  Court  of  Associates  bound 
Jane  over  to  the  next  Pascataqua  County  Court.97  At  the  Ports¬ 
mouth  Term,  1656,  the  County  Court  continued  Jane’s  case 
to  the  next  term,  and  she  gave  bond  to  appear  at  Dover  the 
next  year.  At  Dover,  June  30,  1657,  she  was  discharged.98  Jane 
was  able  to  recover  five  pounds  and  the  costs  the  next  time  she 
was  called  a  witch.99 

The  remaining  witchcraft-slander  case  was  that  of  Emery 
and  wife  v.  Web  in  1649.  Web  said  that  Mrs.  Emery  was  a 
witch.  The  verdict  was  for  the  plaintiffs,  ten  shillings  damages, 
costs,  and  a  public  acknowledgment  on  two  Lord’s  days.100 

14.  OTHER  FORMS  OF  ACTION 

Abuses  of  authority  under  law  gave  rise  to  a  whole  group  of 
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actions.  This  group  included  actions  for  false  attachment,101 
false  imprisonment,102  irregular  and  cruel  dealing  after  ar¬ 
rest,108  and  permitting  a  prisoner  to  escape.104  After  a  keeper1 
was  cast  in  the  last  mentioned  action,  he  turned  about  and 
sued  the  prisoner  on  the  bond  given  when  he  was  released.106 
Also  known  was  the  action  of  the  case  against  an  officer  for 
failure  to  serve  an  execution  and  make  a  return.100  Again  we 
have  an  illustration  of  the  fact  that  proper  form  was  nothing 
if  the  cause  were  understandably  stated  in  the  writ,  even  briefly. 

Not  strictly  a  form  of  action  was  the  petition  for  damages 
for  the  taking  of  land  by  eminent  domain.  The  General  Court 
of  Massachusetts  sequestered  land  on  Great  Island  for  the  use 
of  the  fort,  and  ordered  the  Pascataqua  County  Court  to  de¬ 
termine  claims  of  title.  The  claims  were  presented  at  a  Court 
of  Adjournment  at  Portsmouth  on  July  3,  1669.  The  Court 
heard  George  Walton’s  claim,  apparently  without  a  jury,  found 
that  he  had  no  right  to  the  land  taken,  but  gave  him  liberty  to 
remove  a  small  house  that  he  had  wrongfully  built  there.  Ap¬ 
parently  the  law  of  fixtures  here  came  into  conflict  with  notions 
of  justice,  and  the  latter  prevailed.  It  does  not  appear  what 
was  done  with  the  other  claim,  that  of  Elias  Stileman,  one  of 
the  judges.  It  may  have  been  settled  out  of  court.107 

In  this  section  we  have  hitherto  considered  only  those  forms 
of  action  that  were  common  during  the  Union.  After  the  Eng¬ 
lish  influence  became  felt  during  Cranfield’s  years  and  those 
that  followed,  there  was  a  tendency  for  forms  of  action  to  be 
used  more  correctly.  During  the  years  1692-1700,  the  lawyers 
introduced  the  action  of  ejectment,108  the  writ  of  scire  facias™9 
the  writ  of  supersedeas,110  and  the  action  of  trespass  de  bonis 
asportatis.111 

15.  ‘‘appeals’’ 

Again,  it  must  not  be  forgotten  that  the  modern  appeal  on 
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questions  of  law  was  unknown  in  the  seventeenth  century;  the 
“appeal”  of  the  time  was  simply  a  new  trial,  not  for  cause,  in 
the  form  of  a  review.  A  party  cast  in  the  Court  of  Associates, 
or  before  the  local  Commissioners’  Court  could,  during  the 
later  years  of  the  Union,  have  a  writ  of  review  to  the  same 
court  or  a  higher  one,  and  there  have  a  new  trial.  This  re¬ 
quired  a  new  writ  of  attachment,  and  if  it  was  the  defendant 
who  took  the  “appeal,”  he  became  plaintiff  in  the  new  trial. 
The  party  so  appealing  had  to  give  bond  to  prosecute  his 
“appeal”  to  effect.112  The  bond  might  be  in  writing,  or  it  might 
be  acknowledged  orally  in  open  court.118 

During  the  Union,  the  appealing  party  had  to  file  written 
reasons  for  his  “appeal.”  The  case  of  Walton  v.  Jones ,  1660, 
involved  title  to  a  piece  of  marsh.  It  was  a  review  of  a  case 
decided  in  1656,  apparently  in  Jones’s  favor.  On  the  first  re¬ 
view  Walton  was  cast  in  the  Commissioners’  Court,  at  Ports¬ 
mouth.  He  then  brought  another  “appeal”  in  the  County 
Court,  having  exhausted,  in  two  trials,  the  jurisdiction  of  the 
Commissioners’  Court.  The  reasons  assigned  for  this  final  “ap¬ 
peal”  were  peculiar:  (1)  the  Commissioners,  as  he  conceived, 
gave  no  positive  judgment,  but  left  the  case  still  “arbitrary”; 
(2)  Jones  had  proved  no  legal  title  to  the  marsh,  which  raised 
a  pretty  question  as  to  the  burden  of  proof,  about  which  the 
judges  of  the  time  seem  to  have  had  scant  conception,  if  they 
had  any  at  all;  and  (3)  the  Commissioners,  without  confirming 
the  former  judgment,  found  for  the  defendant.  Perhaps  the 
“reasons”  indicate  little  more  than  Walton’s  disappointment 
at  being  cast.  Attested  copies  of  all  of  the  papers,  including 
the  depositions,  went  to  the  County  Court,  Walton  having 
given  bond  to  the  Commissioners  to  prosecute  his  “appeal”  to 
effect.  In  the  County  Court  Jones  lost  and  the  Court  made 
an  order  that  Walton  should  pay  Jones  forty  shillings  and  have 
peaceable  possession,  each  party  paying  his  own  costs.114  Why 
payment  to  Jones  was  required  does  not  appear. 

Another  interesting  case  during  the  Union  illustrates  the 
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wisps  that  losing  parties  grasped  when  they  availed  themselves 
of  the  over-liberal  provision  for  repeated  trials.  In  Wainwright 
v.  Pickering ,  1674,  an  action  on  a  bill,  the  defendant  was  cast 
in  the  Court  of  Associates.  “Appealing”  to  the  County  Court, 
he  gave  as  his  reasons  (1)  that  no  legal  notice  was  given  him 
of  the  attachment  (though  the  writ  bears  the  return);  (2)  that 
a  marshal  belonging  to  another  county  had  made  the  service 
without  authority  of  law;  and  (3)  that  the  law  was  interpreted 
by  the  County  Court  in  1673  when  the  Marshal  of  Norfolk 
County  made  a  service  in  Portsmouth  and  the  plaintiff  was 
nonsuited.  Wainwright  replied,  as  to  the  second  reason,  that 
it  was  well  known  that  the  Marshal  of  Suffolk  served  process 
in  York  County.  As  to  the  third,  the  nonsuit  mentioned  was 
granted  because  the  Norfolk  “deputy”  who  served  the  process 
never  had  any  power  of  attorney  from  the  Marshal.116  The 
County  Court  received  a  verdict  in  favor  of  Pickering.116  On 
which  of  the  grounds  they  ruled  with  him  does  not  appear. 
Possibly  the  ruling  was  that,  while  process  in  Pascataqua  might 
originate  in  Norfolk,  it  must  be  served  by  a  Pascataqua  officer. 
Wainwright  took  a  writ  of  review  to  the  Court  of  Assistants  at 
Boston.  There  he  and  Pickering  were  three  times  called,  and 
were  defaulted,  “It  being  sd  they  were  Agreed.”117  So  the  ques¬ 
tions  raised  were  never  finally  decided  in  this  case.  The  case 
must  have  involved  less  than  twenty  pounds,  since  it  originated 
in  the  Court  of  Associates.  Very  likely  it  was  cheaper  to  settle 
it  than  to  carry  it  for  a  third  trial  to  Boston.  The  practice  of 
review  was  cumbersome  in  the  extreme;  it  was  a  colonial  in¬ 
vention  of  which  the  authors  had  no  reason  to  be  proud, 
admirable  as  was  their  inventiveness  in  some  lines. 

16.  ‘‘appeals’’  in  the  cutt  period 

New  trials  on  writs  of  review  continued  during  the  Cutt 
Period.  By  statute  of  either  1680  or  1681,  both  parties  were  per¬ 
mitted  two  reviews,  making  three  trials  in  all.  But  the  defects 
of  the  system  were  already  apparent,  for  it  was  provided  that  if 
a  losing  party  persisted  in  having  a  third  trial  and  was  a  third 
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time  cast,  his  case  should  be  adjudged  vexatious,  he  should  pay 
double  costs,  and  be  fined  not  more  than  five  pounds.118  Yet 
review  as  a  right  was  to  outlive  the  American  Revolution. 

Under  Cutt  a  Court  of  Appeals  was  set  up,  composed  of  the 
President  and  Council.118  We  have  a  complete  record  of  only 
one  session  of  this  Court,  that  of  September,  1682,  just  before 
the  period  ended.  With  one  exception,  the  same  judges  sat  as 
at  the  last  prior  Quarter  Court.  The  process  was  described  as 
“writ  of  appeal,”  and  there  was  trial  by  jury,  just  as  in  the 
Quarter  Court.120 

It  seems  to  have  been  conceived,  earlier  in  the  Cutt  period, 
that  the  popular  legislative  Assembly  was  a  part  of  the  Court 
of  Appeal.  In  March,  1680/81,  the  case  of  Barefoote  v.  Palmer 
came  up.  The  deputies  were  for  reversal  of  the  former  judg¬ 
ment.  The  Council  were  for  confirmation,  but  after  a  confer¬ 
ence  they  gave  in.  Also  considered  at  the  same  session  was 
Stevenson  v.  Drew.  The  Council  ordered  judgment  in  con¬ 
firmation,  subject  to  the  consent  of  the  Assembly.  The  Assem¬ 
bly  refused  to  concur.  The  Council  then  asserted  their  superior 
right,  confirmed  the  judgment,  issued  execution  for  the  de¬ 
fendant’s  costs,  and  execution  was  satisfied.121  Thus  was  discov¬ 
ered,  very  early,  the  great  inconvenience,  if  not  impossibility, 
of  a  bicameral  legislature  acting  separately  in  a  judicial  ca¬ 
pacity.  Under  the  Cutt  Commission,  it  seems  that  the  President 
and  Council  were  intended  to  have  the  sole  judicial  power. 

The  two  cases  just  mentioned  are  of  some  interest.  Barefoote 
v.  Palmer  was  a  continuation  of  the  old  litigation  begun  during 
the  Union  as  a  result  of  Barefoote’s  false  imprisonment.  At  a 
Salisbury  Court  Barefoote  had  been  cast  by  a  jury.  Now  in  1680 
he  sued  Palmer  on  the  claim  of  fraud  in  obtaining  that  judg¬ 
ment.  The  President  and  Council,  sitting  in  Quarter  Court, 
cast  Barefoote  in  that  suit.  He  appealed  to  the  Court  of  Appeals. 
It  was  then  that  the  Assembly  voted  for  reversal  and  the  Coun¬ 
cil  concurred.  Apparently  the  Council  voided  their  concur¬ 
rence,  for  Barefoote  tried  to  get  an  appeal  to  the  King  in 
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Council,  which  was  denied,  probably  because  the  amount  in¬ 
volved  did  not  qualify  the  case  for  such  an  appeal.  Barefoote, 
however,  said  his  judgment  was  that  more  than  fifty  pounds 
were  involved,  and  he  consequently  took  the  position  that  he 
had  been  aggrieved.122 

Stevenson  v.  Drew  we  have  heard  of  in  the  days  of  the  Union, 
when  Stevenson  claimed  judgment  because  of  a  misnomer.  In 
the  Quarter  Court  (Cutt  Council),  Richard  Waldron  testified 
as  to  the  laying  out  of  the  land  in  1655  which  became  the 
bone  of  contention.  A  special  verdict  was  taken  dependent 
upon  the  legal  sufficiency  of  Waldron’s  testimony.  The  Court 
ruled  that  his  evidence  was  sufficient  and  gave  judgment  for 
the  defendant.  Stevenson  appealed  and  lost,  as  stated  above.128 

Another  case  appealed  in  1680  from  the  Quarter  Court  was 
Levit  v.  Gilman.  The  ad  damnum  (the  case  was  debt  for  an 
ox)  was  in  the  growing  fashion  of  vagueness:  “aboute  71  price 
or  wt  shall  appear  Justly  due  &  for  all  Just  damages.”  The 
verdict,  going  back  to  the  earliest  times,  was  for  the  plaintiff 
in  merchantable  boards.124 

17.  ‘‘APPEALS’’  UNDER  DUDLEY 
Martyn  v.  Barefoote,  tried  during  Cranfield’s  time  in  1683, 
came  to  the  Court  of  Pleas  on  review  in  October,  1686.  Now 
that  Dudley  had  come  to  power,  jurors  were  again  free  men. 
They  brought  in  a  verdict  for  Martyn.  Barefoote  ‘‘appealed”  to 
the  Governor  and  Council  at  Boston.125 

18.  “appeals,”  1  692-  1  7  00 
The  practice  on  ‘‘appeal”  from  the  Common  Pleas  to  the 
Supreme  Court  was  according  to  the  old  ways.128  A  party  dis¬ 
satisfied  in  the  Supreme  Court,  might  ‘‘appeal”  to  the  High 
Court  of  Chancery  prior  to  its  abolition  in  1699.127  Meanwhile 
he  might  seek  in  Chancery  a  stay  of  execution  in  the  Court 
below  until  his  ‘‘appeal”  was  decided.128 

These  “appeals,”  varying  only  with  the  changes  in  court 
organization,  burdened  courts  and  litigants  for  a  time  far  be- 
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yond  this  study.  The  act  of  1701  fixed  for  that  time  the  right 
to  a  single  review  in  the  same  court,  whether  Common  Pleas 
or  Superiour  Court,  plus  an  ‘'appeal”  from  the  lower  to  the 
higher  court.129 

19.  LEGISLATIVE  GRANTS  OF  NEW  TRIALS 

When  the  courts  were  reorganized  in  1680,  upon  New  Hamp¬ 
shire  becoming  a  royal  province,  nobody  seems  to  have  dreamed 
that  it  would  be  improper  for  the  provincial  courts  to  finish 
work  pending  in  the  courts  of  the  Union  at  the  time  the  latter 
were  dissolved.  It  took  professional  lawyers  to  raise  that  ques¬ 
tion,  and  they  had  not  yet  arrived.  When  the  courts  were  reor¬ 
ganized  under  Bellomont  in  1699,  there  was  pending  an  “ap¬ 
peal”  from  the  old  Common  Pleas,  Ayres  v.  Clements.  Clements 
had  been  cast  at  the  June  Term,  1699,  of  the  lower  court,  and 
had  claimed  an  “appeal”  to  the  next  Supreme  Court,  in  accord¬ 
ance  with  his  right.  But  before  the  Supreme  Court  could  sit 
again,  it  had  been  abolished,  and  the  Superiour  Court  had  been 
constituted  with  similar  jurisdiction.  Since  there  had  been  no 
saving  clause  in  the  judiciary  act  of  1699,  the  new  Superiour 
Court  decided  that  they  had  no  jurisdiction  to  entertain  an 
“appeal”  from  the  old  Common  Pleas.  Clements  prayed  the 
legislature  to  give  him  a  new  trial,  which  was  granted  by  a 
special  act.180 

The  act  seemed  innocent,  and  it  would  have  been  justified 
if  it  had  been  a  general  act  amending  the  judiciary  act.  But  it 
proved  to  be  an  unfortunate  precedent  for  later  special  acts. 

I  These  were  passed  from  time  to  time  into  the  nineteenth  cen¬ 

tury,  always  a  plague  to  the  courts.  Such  acts,  at  first  granting 
new  trials  only  for  parties  caught  by  true  accident  or  misfor¬ 
tune,  were  followed  in  course  of  time  by  special  legislative 
grants  for  new  trials  to  parties  who  merely  disliked  the  judg¬ 
ments  of  the  courts.  It  remained  for  Judge  Levi  Woodbury  and 
the  others  of  the  court  in  1818  to  stop  this  legislative  inter¬ 
ference  with  the  judiciary.181  Since  then  the  granting  of  new 

trials,  for  cause  only,  has  rested  solely  with  the  courts. 

— 
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Criminal  Jurisdiction 

1.  JURISDICTIONAL  QUESTIONS;  PROCESS 

During  the  Union  non-capital  crimes  were  cognizable,  ac¬ 
cording  to  the  penalty  involved,  or  the  stage  of  the  prosecution, 
by  the  County  Courts,  by  the  Court  of  Associates,  and  by  local 
Commissioners  to  End  Small  Causes.  We  have  developed  al¬ 
ready  the  peculiar  share  of  the  Court  of  Associates  as  referee 
of  the  County  Court  of  Pascataqua.  Only  as  referees  could  the 
judges  sitting  in  that  court  have  any  power,  for  strictly  speak¬ 
ing  only  the  County  Courts  and  the  Commissioners  had  statu¬ 
tory  power  in  criminal  cases. 

Capital  crimes,  during  the  Union,  were  those  punishable  by 
loss  of  life  or  limb,  or  by  banishment.  Such  crimes  were  far 
more  numerous  then  than  now,  but  less  numerous  than  in  Old 
England  of  the  same  period.  The  notion  that  our  early  criminal 
jurisprudence  was  theocratic  or  Puritanical  will  not  bear  the 
test  of  the  facts.  It  was  in  truth  the  English  system  transplated, 
but  with  somewhat  less  cruelty  (cruel  though  it  remained)  and 
more  humanity  (inhumane  as  it  sometimes  seems  to  us).  Capi¬ 
tal  crimes,  during  the  Union,  could  be  tried  only  by  the  Court 
of  Assistants  at  Boston.1  This  fact  did  not  relieve  the  County 
Courts  of  much  of  a  burden,  because,  though  misdemeanors 
were  only  too  common,  capital  offenses  were  nearly  non-exis¬ 
tent  in  New  Hampshire. 

It  may  be,  though  of  this  we  cannot  be  sure,  that  attempts 
at  capital  crimes  were  cognizable  in  the  County  Courts.  We 
find  the  conviction  of  a  man  in  the  County  Court  on  the  charge 
of  “offering  wrong  to  young  may  den  children.”2  It  is  not  clear 
just  what  the  offense  was,  but  it  may  have  been  an  attempt  to 
commit  rape,  and  rape  was  a  capital  crime. 

1Lib  54;  LM  1660  143;  1  RF  v.  21  PD  35  (M.  Williams).  And  W.  Abbitt  was 
convicted  for  attempting  Mary  Row.  2  PD  9a. 
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Under  the  Cutt  Commission,  1679-1682,  all  crimes  were  ap¬ 
parently  within  the  jurisdiction  of  the  President  and  Council, 
and  also  of  the  Quarter  Court,  which  was  composed  of  the  same 
men,  or  six  of  them. 

The  Quarter  Sessions  of  the  Peace,  under  Cranfield  and  Bare- 
foote,  seems  to  have  had  jurisdiction  of  all  crimes,  capital  and 
non-capital.  There  are  no  extant  records  of  this  court,  but 
among  the  court  papers  we  find  bonds  for  the  appearance  be¬ 
fore  this  Court  of  those  charged  with  crime.8 

Only  one  term  of  the  Court  of  General  Sessions  of  the  Peace 
was  held  in  Dudley’s  time.  It  is  clear  that  it  had  jurisdiction 
of  crimes  that  were  not  capital.4  But  the  President  and  Council, 
sitting  at  Boston,  had  sole  jurisdiction  of  capital  crimes.6  The 
same  situation  existed  under  the  presidency  of  Sir  Edmund 
Andros,  ending  in  1689. 

From  the  accession  of  Governor  Samuel  Allen,  in  1692,  the 
Quarter  Court  of  Sessions  had  general  criminal  jurisdiction, 
and  the  same  is  true  of  the  Court  of  General  Sessions  of  the 
Peace  set  up  under  the  Earl  of  Bellomont  in  1699.6 

The  common  law  courts  had  both  civil  and  criminal  juris¬ 
diction  until  Cranfield’s  time.  The  separation  of  the  two  juris¬ 
dictions  began  under  Cranfield  with  some  confusion,  and  was 
not  perfected  in  the  lower  courts  until  some  years  later.  This 
was  probably  because  the  erection  of  the  criminal  court  was 
not  accompanied  by  the  setting  up  of  a  personnel  different 
from  that  of  the  court  having  jurisdiction  of  civil  pleas.  The 
same  judges  sat  in  both  courts  until  1692.  So  it  is  not  surprising 
to  find  that  the  judges,  sitting  in  Common  Pleas,  qualified  the 
grand  jurors.7  After  1692,  the  separation  of  Common  Pleas  and 
Sessions  was  complete,  and  so  it  remained  until  after  the  Ameri¬ 
can  Revolution.  But  the  higher  court,  whether  it  was  called  the 
Supreme  Court  (1692)  or  the  Superiour  Court  (1699)  had 
both  civil  and  criminal  jurisdiction. 

During  the  Union,  the  Commissioners  to  End  Small  Causes 
had  final  jurisdiction  over  some  trifling  offenses.  Later  this 
jurisdiction  fell  to  the  Justices  of  the  Peace.  Where  these  petty 

s8  CP  247;  9  CP  3,  11.  45  PD  51-63;  1  PP  590-601.  BSee  Chapter  II,  Section 
11.  6See  Chapter  II,  Section  15.  75  PD  59,  61. 
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magistrates  lacked  jurisdiction  to  impose  penalties,  the  court 
papers  show  amply  that  they  took  depositions  of  the  complain¬ 
ants  and  other  witnesses,  and  issued  warrants  for  the  arrest 
of  the  accused,  whom  they  bound  over  to  the  next  session  hav¬ 
ing  a  grand  jury.  In  default  of  bail,  the  Commissioner  or 
Justice  of  the  Peace  committed  the  accused  to  prison.  Except 
that  they  took  depositions  in  the  preparation  of  the  case,  these 
magistrates  seem  to  have  acted  just  as  similar  magistrates  do 
in  modern  times. 

Bonds  to  appear  and  answer  to  criminal  charges  remained 
unchanged  during  the  period  of  the  Cutt  Commission.8  A  per¬ 
son  presented  by  the  Grand  Jury  without  a  previous  arrest, 
and  witnesses  for  the  prosecution,  were  summoned  at  the  order 
of  the  Clerk  of  Court  or  one  of  the  Judges.9  At  this  time  the 
members  of  the  Council  acted  as  the  Justices  of  the  Peace  did 
later.  They  had  power  individually  to  dispose  of  criminal  cases 
where  the  penalty  did  not  exceed  forty  shillings,  ten  stripes,  or 
commitment  to  the  stocks,  but  subject  to  an  “appeal”  to  the 
Quarter  Court,  where  there  was  trial  by  jury.10  The  commonest 
of  such  cases  related  to  drunkenness.  At  the  end  of  the  century, 
the  forty-shilling  limitation  still  applied,  as  it  had  from  the 
time  when  the  limit  was  lifted  from  twenty  shillings  to  forty 
under  the  Union. 

Under  Cranfield,  Justices  of  the  Peace  appeared,  and  suc¬ 
ceeded  to  the  powers  of  disposing  of  small  cases  and  of  issuing 
warrants  for  arrest.  Whatever  may  have  seemed  to  men  in  Eng¬ 
land  irregularities  of  judicial  procedure  during  the  Union,  it 
remained  for  the  Cranfield  period  to  show  its  greatest  eccen¬ 
tricities.  As  will  later  appear,  Cranfield  himself  claimed  the 
powers  of  a  committing  magistrate.  His  partner  in  irregulari¬ 
ties,  Robert  Mason,  became  a  Justice  of  the  Peace.  In  1683, 
Mason  issued  a  warrant  requiring  “all  persons”  to  apprehend 
a  tinker  who  was  charged  with  enticing  an  apprentice  to  run 
away  from  his  master.  As  if  this  were  not  enough,  he  ordered 
John  Odiorne  to  detain  the  tinker’s  horse  until  further  orders. 
He  then  examined  into  the  matter  and  held  that  the  tinker 
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should  be  committed  until  he  produce  the  youth.11  One  thing 
Mason  failed  to  do  —  to  inform  the  tinker,  how,  while  he  was 
in  prison,  he  could  find  and  produce  the  apprentice.  Things 
like  that  seem  to  have  been  beyond  Mason’s  mentality.  On  the 
other  hand,  Nathaniel  Fryer,  Justice  of  the  Peace,  taught  in 
the  ways  of  Massachusetts,  took  a  proper  bond  of  the  appren¬ 
tice  (who  was  somehow  found)  to  testify  at  the  Quarter  Ses¬ 
sions  upon  the  trial  of  his  master  for  stealing.12  So  perhaps  the 
tinker  did  well  to  persuade  the  boy  to  leave  his  master. 

Walter  Barefoote,  who  had  learned  much  during  his  New 
Hampshire  residence  under  Union  law,  issued  one  of  the 
earliest  search  warrants  that  has  been  found.  It  ordered  a  con¬ 
stable  to  search  the  house  of  George  Walton  for  a  child  or 
embryo  of  which  a  woman  was  said  to  have  been  delivered.  A 
bit  irregularly,  but  with  an  eye  to  decency  and  expertness  (for 
Barefoote  was  a  physician),  the  warrant  was  addressed  to  two 
midwives  and  three  other  women,  as  well  as  to  the  constable.13 

Prothonotary  Chamberlain,  able  and  workmanlike,  knew 
how  to  draw  legal  process.  Yet  we  find  two  warrants  of  1683  in 
which  he  seems  to  have  yielded  to  Cranfield’s  love  of  arbitrary 
power.  A  man,  he  ordered,  was  to  be  arrested  and  brought  be¬ 
fore  Governor  Cranfield,  Deputy  Governor  Barefoote,  or  Rob¬ 
ert  Mason  (they  were  the  triumvirate),  “to  answer  such  things 
as  .  .  .  shall  be  objected  against  him.”14  Edward  Randolph’s 
honest,  but  erroneous  report  had  resulted  in  the  substitution 
of  a  tyranny  for  the  ordered  judicial  freedom  under  Massachu¬ 
setts. 

John  Roberts,  Sr.  had  been  Marshal  under  the  President  and 
Council.16  Disgusted  with  Cranfield’s  arbitarary  acts  in  the 
name  of  the  King,  he  said  “If  I  had  Majr  Waldrons  Warrant 
[Waldron  had  been  Deputy  President  and  Chief  Justice  before 
Cranfield  arrived],  I  would  imprison  ye  King.”  The  Grand 
Jury  presented  him  for  those  words  in  1684.19 

Bonds  to  keep  the  peace  were  taken  by  Justices  of  the  Peace 
when  an  accused  was  held  for  the  Grand  Jury,  provided  the 
complainant  prayed  for  one  and  made  oath  that  he  feared  harm 
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to  his  body  or  property,  and  further  that  he  was  not  actuated 
by  malice.17  This  seems  to  have  been  the  practice  throughout 
the  century,  before  Cranfield’s  time  as  well  as  after. 

2.  INDICTMENTS 

The  word  indictment  had  a  meaning  in  the  seventeenth 
century  quite  different  from  what  we  give  to  it.  The  meaning 
is  best  illustrated  by  an  example  after  the  advent  of  the  Attor¬ 
ney  General.  When  the  accused  was  bound  over  by  a  Justice 
of  the  Peace  to  await  action  by  the  Grand  Jury,  he  was  “in¬ 
dicted”  by  the  Attorney  General  before  the  Grand  Jury  in 
open  court.  The  form  in  one  case  ran  thus:  “You  the  prisoner 
at  ye  bar  stand  indicted  in  behalf  of  our  soveraign  Lord  & 
Lady  ye  King  &  quen:  See:  by  the  name  of  welthin  tomas 
Ali[a]ss:  huckins  for  that  one  or  About  the  25th  day  of  de- 
cember  in  ye  year  1692  [then  follows  a  charge  of  murdering, 
concealing,  and  burying  a  child  of  her  body]  Contrary  to  their 
magst  Laws  Crown  8c  dignity,  therefore  you  are  put  uppon 
trial.”18 

In  this  particular  case,  the  Grand  Jury  received  the  indict¬ 
ment  after  it  was  read  and  declined  to  present  the  accused 
for  the  crime,  but  returned  the  indictment  ignoramus,  even 
though  David  Davison  had  deposed  that  he  was  present  when 
the  child’s  body  was  taken  up  and  Welthin  Thomas  said  that 
it  was  hers.19  Probably  the  evidence  of  murder  was  lacking.  We 
find  another  capital  case  in  which  the  Sessions  had  bound  John 
Varney  to  appear  at  the  Supreme  Court  on  a  charge  of  putting 
out  false  money.  He  was  indicted  by  the  Attorney  General,  the 
Grand  Jury  was  sworn,  and  Samuel  Penhallow  signed  another 
finding  of  ignoramus .20  Both  Welthin  and  Varney  were  dis¬ 
charged  upon  the  payment  of  the  heavy  costs  of  prosecution.21 
Throughout  the  century  an  acquitted  prisoner  was  usually 
compelled  to  pay  the  costs. 

3.  THE  GRAND  JURY  DURING  THE  UNION 

When  criminal  prosecutions  reached  the  County  Court,  the 
first  step  was  to  lay  the  matter  before  the  Grand  Jury,  which 
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had  been  summoned  and  chosen  in  the  same  manner  as  the 
trial  jury.  Whether  the  Court  sat  once  a  year  as  at  Pascataqua, 
or  twice  as  in  Norfolk,  the  Grand  Jury  presented  those  whose 
indictments  they  found  proper.  Who  indicted  persons  before 
them  cannot  be  determined  from  the  records  with  assurance. 
Persons  presented  at  a  given  term  were  not  usually  tried  at  the 
same  term,  but  were  summoned  to  appear  for  trial  at  the  next 
term.  But  if  they  were  present  in  court  because  bound  over  to 
appear,  they  were  ready  for  trial.  In  cases  where  there  had  been 
no  prior  warrant  for  arrest  and  no  bond,  the  prosecutions 
originated  before  the  Grand  Jury.  Then  the  bench  customarily 
authorized  a  single  judge  to  take  the  bonds  of  the  accused  dur¬ 
ing  vacation  for  appearance  at  the  next  term.22  This  practice 
was  covered  by  a  rule  of  court.28 

In  Pascataqua  the  number  of  Grand  Jurors  summoned  was 
usually  thirteen.24  Sometimes  fourteen  were  called.26  Once 
fifteen  were  summoned,  but  only  thirteen  appeared.26  On  a 
number  of  occasions  only  twelve  were  summoned.27  On  others 
there  were  only  eleven  or  twelve  present.  But  typically  the 
number  was  thirteen. 

At  first  the  names  of  the  witnesses  to  each  presentment  were 
recorded  in  both  counties,  and  one  may  surmise  that  they  were 
the  complaining  prosecutors.  We  know,  for  example,  that  when 
the  Reverend  John  Wheelwright  was  presented  at  Dover  in 
July,  1643,  “for  his  ffence  being  ffaulty  to  the  hurt  &  Damage 
of  his  Neighbours,”  the  witness  was  John  Cuttle.  Another  pre¬ 
sentment  at  the  same  term  for  “falling  timber”  bears  a  note 
“witnes  ye  Jury,”  which  may  indicate  that  some  member  of 
the  jury  brought  the  complaint  informally  before  his  fellows, 
or  that  the  jurors  presented  a  matter  of  common  knowledge. 
The  jurors  could  also  make  a  presentment  on  suspicion.28  Prior 
to  1670  the  presentments  were  unsigned.  They  were  entirely 
informal.  A  town  was  presented  for  “want  of  just  weights  and 
measures,”  or  “for  the  way  betwixt  hiltons  poynt  and  Co- 
checho.”  Again,  “all  the  ordanaries  of  Dover  and  porchmouth,” 
without  name  or  description,  were  presented  for  selling  wine 

22As  in  1  PD  75.  281  PD  36.  241  PD  73,  90,  101;  2  PD  3,  11a,  171;  5  PD  1,  23. 
262  PD  115a,  128b,  153a,  159,  196;  5  PD  7,  19.  292  PD  85b,  86a.  272  PD  15a,  23, 
66a;  5  PD  12,  27.  28Case  of  R.  Carroll,  2  PD  9b. 
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at  eighteen  shillings  a  gallon,  without  charging  to  whom  or 
when.  Richard  Bascom  was  presented  “for  Cursing  and  Saing 
the  Divell  tack  all  new  Ingland  men,”  without  alleging  when 
or  where  or  to  whom.  But  they  were  all  in  writing.29  In  1670 
and  after,  they  were  equally  informal,  but  were  signed  by  the 
foreman  “in  behalf  of  the  rest.’’80 

4.  PRESENTMENTS  AFTER  THE  UNION 

During  the  early  part  of  the  Cranfield  period,  the  present¬ 
ments  were  as  sketchily  drawn  as  ever.  On  February  13,  1682/3, 
the  Grand  Jury  “present  grace  Roberts  for  Committing  forni- 
casion  witness  John  bickford  sener  Also  we  present  Sarah 
Jocie  .  .  .  John  Robearts  Sene  in  be  half  of  rest.”81  Stephen 
Willy  made  a  written  complaint  about  his  wife’s  alleged  un¬ 
faithfulness.  He  wrote  “whom”  for  “home,”  and  “hit”  for 
“it,”  but  all  was  understandable.  On  the  back  of  the  complaint 
we  read  “for  want  of  Prouf  wee  find  this  within  not  present¬ 
able,  forman  Job  Clements.”  Below  that  Richard  Chamberlain 
wrote  “the  Grand  Jury  came  in  Sept:  26  in  Court,  &  declared 
they  find  the  Bill.”82  The  last  entry  probably  indicates  that  the 
charge  was  laid  before  a  second  Grand  Jury. 

Sometimes  the  jurors  could  do  a  more  artistic  job.  Under 
date  of  August  7,  1683,  they  found:  “We  present  Henry  Russell 
of  the  great  Island  in  pascataque  River  for  suffering  disorders 
in  his  house  at  unseasonable  Time  of  the  night  And  for  com¬ 
ing  into  Jeams  Robertson:  shop  and  breaking  the  Head  of 
His  sarvent  an  Apprentice  and  for  abusing  sd  Robertsons  wife 
with  uncivill  words  &  for  witneses  Jeams  Robertson:  his  servent 
Walter  westcote:  Henry  Dow  foreman  in  ye  name  of  the 
Rest.”88  But  Henry  Dow  was  a  man  of  unusual  attainments 
and  far  more  meticulous  than  most. 

Then  came  a  reform,  though  a  temporary  one.  On  Septem¬ 
ber  27,  1683,  Secretary  Chamberlain  began  to  write  the  present¬ 
ments.  “New  Hampshire  Septembr  27,  1683.  The  Grand  Jury 
for  our  Soveraign  Lord  the  King  do  prsent.  That  John  Greek 
als  John  Amazeen  of  Great  Island  in  the  sd  Province  yeoman 
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about  ye  13th  of  June  last  did  feloniously  take  and  carry  away 
Three  hats  of  the  value  of  nine  shillings  from  out  of  the  house 
of  Isack  Bowd  of  Great  Island  aforesd  agt  the  Peace  of  our 
Soveraign  Lord  ye  King  &  the  Statutes  in  that  Case  made  & 
provided.”  The  ‘‘nine  shillings”  was  inserted  by  the  jury  in 
a  blank  left  for  that  purpose.84  This  is  the  first  indication  found 
that  anybody  prepared  presentments  in  advance  for  the  Grand 
Jury  in  the  modem  manner.  Thus  formality  reached  New 
Hampshire  at  length,  and  in  substance  in  the  phrases  still  in 
use.  But  the  succeeding  years  were  to  see  practice  lapse  into 
the  carefree  old  forms. 

While  Dudley  was  President,  however,  the  particularity  con¬ 
tinued,  sometimes  senselessly.  James  Robinson  was  charged 
with  an  assault,  done  ‘‘with  one  drawing  Knife  of  the  Vallew 
of  two  pence,”  with  which  he  ‘‘did  Runn  at  the  aforesd  John 
Russell.”85  The  materiality  of  the  value  of  the  weapon  used 
in  an  assault  had  never  occurred  to  anybody  in  the  earlier 
years.  However  necessary  it  might  be  to  allege  the  value  of  an 
article  stolen,  it  was  immaterial  in  fact  and  law  whether  the 
knife  with  which  John  Russell  was  threatened  was  worth  two 
pence  or  two  pounds.  This  useless  ‘‘refinement”  of  the  ‘‘new 
learning”  has  bothered  us  ever  since;  only  recently  did  it  find 
its  way  out.86 

But  though  presentments  took  excellent  form  for  a  time, 
lapses  came  before  long.  In  March,  1693/94,  we  find  four  pre¬ 
sentments  in  the  simplest  form,  one  of  which  ran  “wee  present 
[for  unsafety]  the  bridge  going  over  Jno  Prickrin  mill  dam.”87 
Other  informal  presentments  are  found  during  the  years  1694 
and  1695.88 

The  custom  persisted  of  citing  those  presented  to  the  next 
term  unless  they  appeared  on  a  bond  or  otherwise  at  the  term 
when  the  presentment  was  returned.  If  a  bond  was  obtained  by 
the  sheriff  when  he  cited  the  accused,  well  and  good.  But  if 
no  bond  were  obtained,  the  Clerk  had  to  issue  a  bench  warrant 
or  a  summons  after  presentment.88  The  return  on  such  process 

847  CP  296.  8B9  CP  225.  *eState  v.  Fogg,  92  N.  H.  308.  87 10  CP  359,  338. 
8810  CP  351;  11  CP  29,  109.  8810  CP  295,  307. 
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was  too  often  non  est  inventus.  Default  of  a  bond  also  required 
a  bench  warrant,40  unless  a  continuance  of  the  bond  was  granted 
for  special  cause,  as  when  the  accused  was  sick  and  wrote  to 
the  Court  that  his  bond  would  stand  good.41  A  bond  taken  in 
open  court  need  not  be  signed  by  either  principal  or  surety.42 
They  simply  acknowledged  orally  that  they  were  bound.48 
Recognizances  were  as  well-known  then  as  now. 

In  Section  3  of  this  chapter  there  is  a  surmise  that  the  grand 
jurors,  during  the  Union,  often  brought  in  presentments  made 
upon  their  own  knowledge  rather  than  upon  the  evidence  of 
witnesses  before  them.  The  surmise  becomes  nearly  certain  by 
reference  to  the  only  charge  to  a  grand  jury  that  has  been 
found.  It  is  not  among  the  court  papers  of  the  seventeenth 
century,  but  in  File  2731  of  those  of  the  eighteenth  century. 
However,  it  is  dated  September  5,  1699.  In  it  the  unnamed 
justice  told  the  grand  jurors  to  present  under  a  dozen  specific 
heads.  Among  them  were  homicides,  robberies,  burglaries, 
whether  at  night  or  in  day-time,  and  larcenies  “Committed  & 
donn  within  yor  prcincts”;  unlicensed  keepers  of  ale-houses  or 
disorderly  houses,  common  barrators,  common  disturbers  of 
the  King’s  peace  within  the  same  precincts;  profane  swearers 
and  cursers  “within  yor  Liberties”;  unrepaired  bridges  and 
highways  “within  yor  Lymitts”;  “and  what  other  shall  come 
to  yor  knowledge  that  is  prsentable  to  this  Court  you  are  to 
prsent.”  Clearly,  at  the  end  of  the  century,  as  probably  through¬ 
out  the  whole  of  it,  the  grand  jurors  were  expected  to  make 
presentments  of  their  own  knowledge.  And  it  also  appears  from 
presentments  during  the  years  1697-1700  (misfiled  among 
eighteenth  century  papers.  Files  30285  and  30291)  that  the 
jurors  sometimes  presented  upon  “information”  by  an  in¬ 
dividual  or  “by  the  Complaint  of”  an  individual,  or  “by  com¬ 
mon  fame”  or  “evidenced  by  common  fame.” 

5.  INFORMATIONS 

Prosecutions  were  sometimes  initiated  by  information  after 
the  office  of  Attorney  General  was  created.  In  1686  the  court 
received  an  information  against  Nathaniel  Hill.44  We  find  one 
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made  by  Joseph  Rayn,  Attorney  General,  a  few  days  before 
Andros  succeeded  Dudley.46  Another,  by  Phesant  Eastwick,  for 
the  recovery  of  the  penal  sum  of  five  pounds  from  Samuel 
Clarke,  for  selling  liquor  without  a  license,  is  written  at  great 
length  and  with  much  artistry,  as  were  all  of  Eastwick’s  papers. 
Pickering,  for  Clarke,  entered  a  written  plea  of  not  guilty, 
and  added,  “Therefore  the  Sherif  is  comanded  to  sumon  a 
Jury  to  try  the  Cause  .  .  .  ffor  that  the  sd  Samuel  Clarke  as  well 
as  the  sd  Phesant  Eastwick  hath  put  themselves  upon  the  Coun¬ 
trey  &c.”46  Other  informations  are  found.47 

The  procedure  is  illustrated  by  another  information  of 
1696.  The  Attorney  General  indicted  a  prisoner  before  the 
trial  jury  in  this  wise:  “Whereas  there  has  been  a  Complaint 
made  to  one  of  his  Majests  Justices  of  a  parcell  of  Wheate  and 
meale  Stolen  out  of  Capt  Pickrings  Mill  as  by  Papers  deliv¬ 
ered  to  you;  and  upon  due  Serch  made  according  to  Law  a 
parcell  of  Wheat  was  found  in  the  House  of  Mary  Cavile  .  .  . 
and  she  owned  .  .  .  that  she  bought  the  sd  Wheat  of  one  Thomas 
Pumerie  Servant  unto  the  sd  Capt  John  Pickring,  as  by  Evi¬ 
dence  wch  shall  be  delivered:  Therefore  Gentlemen  of  the 
Jury:  The  Prisonr  here  stands  Indicted  by  the  name  of  Thomas 
Pumerie  upon  Suspicion  of  Felonie  and  haveing  Stolen  the 
sd  Wheat  out  of  the  mill  aforesd:  or  from  Some  other  person 
or  persons  he  being  a  Servant  &  not  in  a  Capacity  of  haveing 
any  Such  quantitie  of  Wheat  to  Sell  wch  information  is  Of¬ 
fered  to  you  in  the  behalfe  of  our  Soveraigne  Lord  King  Wm: 
the  third  over  England  See  for  your  Inquirie  June  2d  1696. 
By  Robert  Tufton  Atty  Genii.”48 

The  old  Massachusetts  custom  of  prosecuting  on  an  allega¬ 
tion  of  mere  suspicion  was  slow  in  dying,  and  the  Grand  Jury 
still  presented  men  on  “common  fame.” 

6.  WAIVER  OF  TRIAL  BY  JURY 

To  the  end  of  the  century  we  find  criminal  trials  by  the 

469  CP  279.  499  CP  295,  307.  479  CP  251,  257.  4811  CP  123.  Robert  Tufton, 
later  called  Robert  Tufton  Mason,  was  the  son  of  Robert  Mason,  claimed  pro¬ 
prietor  of  New  Hampshire.  C.  W.  Tuttle  (J.  W.  Dean,  ed.),  Captain  John 
Mason,  43. 
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bench  without  a  jury.  But  it  seems  certain  that  in  all  these 
cases  the  defendant  specifically  waived  trial  by  jury.  One  such 
case  is  that  of  Nathaniel  Hill,  mentioned  in  the  preceding 
section. 

A  striking  case  of  waiver  was  that  of  John  Varney,  at  the 
end  of  the  century.  In  the  Sessions  he  was  charged  with  passing 
counterfeit  money.  He  “Putt  himself  upon  G[od]  8c  the  bench 
for  his  Tryall.”  But  since  the  crime  charged  was  a  capital 
felony,  he  was  bound  over  to  the  Supreme  Court  for  trial.49  In 
1695  Joseph  Cass  was  tried  by  the  Sessions  without  a  jury  for 
an  assault.50  One  case  has  been  found  of  a  conviction  when  the 
accused,  unable  to  attend  because  of  sickness,  acknowledged  in 
writing  the  charge  of  fornication.61 

7.  CONFRONTATION  BY  THE  WITNESSES 

Under  the  Union,  depositions  were  received  in  all  criminal 
cases.  But  in  capital  cases  the  accused  must  be  confronted  by 
all  the  witnesses  in  open  court.62  In  other  criminal  cases,  during 
the  Union,  confrontation  was  not  required,  except  as  the  deposi¬ 
tion  statute  made  it  necessary.  There  is  one  strange  case  in 
which  the  accused  did  not  appear  in  court  at  all  and  did  not 
individually  acknowledge  guilt,  but  pleaded  by  proxy.  Mrs. 
Brian  Pendleton  was  charged  with  being  often  “overtaken  with 
drinke.”  Her  husband  pleaded  guilty  for  her  and  engaged  to 
pay  the  fine  and  fees  that  were  imposed.63  This  highly  irregular 
procedure  may  have  been  due  to  the  desire  of  the  judges  to 
make  matters  easier  for  their  esteemed  fellow-magistrate,  Brian 
Pendleton. 

One  of  the  judicial  reforms  with  which  Joseph  Dudley  is  to 
be  credited  is  contained  in  the  ordinance  of  1686  concerning 
depositions.  That  provided  that  in  all  criminal  cases,  including 
those  not  capital,  witnesses  must  appear  in  open  court  to  give 
their  evidence.64 


4e10  CP  378-380.  6011  CP  47,  48.  611U  CP  47.  B2LM  1660  202.  6a2  PD  78a. 
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8.  THE  HUE  AND  CRY 

The  hue  and  cry  for  criminals  was  of  some  value  in  the  days 
of  almost  no  policing.  A  hue  and  cry  could  be  ordered  by  any 
magistrate,  but  if  no  magistrate  were  at  hand,  any  constable, 
after  1646,  could  start  one  without  magisterial  authority  if 
the  case  were  capital.66  It  was  a  criminal  offense  to  stop  one.68 

One  example  will  illustrate  the  process.  On  June  17,  1678, 
Richard  Martyn,  one  of  the  Commissioners  of  Portsmouth, 
ordered  a  hue  and  cry  for  George  Kenison,  charged  with  theft. 
As  Kenison  was  thought  to  be  in  Newbury,  Essex  County, 
Massachusetts,  Martyn  ordered  the  constables  of  Portsmouth, 
Hampton,  Salisbury,  and  Newbury,  the  whole  intervening 
territory,  to  make  “Dilligent  search  by  way  of  Hue  &  cry”  for 
Kenison,  and  bring  him  from  constable  to  constable  until  he 
be  brought  before  Captain  Elias  Stileman  or  Martyn.  Two 
days  later,  one  of  the  constables,  from  whom  Kenison  had  es¬ 
caped,  was  brought  before  Martyn  and  recognized  in  the  sum 
of  five  pounds  to  the  County  Treasurer,  with  a  surety,  to  bring 
Kenison  to  the  next  County  Court.  The  bond  was  later  for¬ 
feited.67 


9.  ATTEMPTS  TO  REFORM  CRIMINALS 

The  notion  that  one  of  the  objects  of  the  judicial  process  is 
to  reform  wrongdoers  strikes  us  as  wholly  modem.  Yet  attempts 
to  apply  it  were  made  in  New  Hampshire  over  two  hundred 
and  seventy  years  ago  under  the  leadership  of  a  remarkable 
man,  Richard  Waldron.  Local  historians  recall  him  chiefly  as 
the  man  who  tricked  and  slaughtered  a  group  of  Indians  and 
was  in  turn  slaughtered  by  Indians.  His  other  chief  claim  to 
fame  was  won  by  his  unyielding  opposition  to  the  Masonian 
claim.  But  Richard  Waldron  was  also  an  idealist. 

Philip  Chesley  and  his  wife,  turbulent  Doverites,  were  fre¬ 
quently  in  trouble  with  the  law.  It  was  characteristic  that 
Joanna  applied  to  have  Philip  put  under  bond  to  keep  the 
peace.68  On  one  occasion  they  were  each  fined  three  pounds 
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for  fighting.  Later  they  represented  to  the  Court  of  Associates 
that  they  had  had  great  troubles  because  of  their  sins,  and 
had  become  greatly  impoverished.  If  their  fines  were  remitted, 
they  hoped  that  it  would  be  an  “instrument  to  worke  upon  our 
harts  for  our  reformation  for  the  futer.”  That  was  an  appeal 
to  the  Puritan  conscience,  burdened  with  the  thought  of  sin, 
repentance,  and  the  remission  of  sins.  So  Richard  Waldron, 
presiding  justice  of  the  Court,  addressed  a  letter  to  his  asso¬ 
ciates:  “Gent:  I  hope  our  last  Sentence  hath  that  Effect  upon 
the  pties  above  that  there  is  a  good  reformation  &  upon  that 
Acctt  am  willing  the  ffine  be  abated  or  what  part  of  it  you  see 
good  and  Subscribe  my  selfe  your  Servant  Richard  Waldern.”69 

When  Waldron  was  the  acting  head  of  the  Council  and  of 
the  Courts,  the  case  of  three  runaway  apprentices  was  referred 
to  him  and  Job  Clements,  who  ordered  that  they  should  have 
ten  stripes  each.  The  sentences  were  suspended  on  payment  of 
costs  during  good  behavior.00  This  is  the  first  clear  case  of  a 
suspended  sentence  that  has  been  found.  Unlearned  judges  in¬ 
vented  it. 

There  is  a  much  more  remarkable  case,  that  of  John  Wal¬ 
dron,  Richard’s  nephew.  On  June  8,  1680,  Ann  Waldron, 
Richard’s  wife,  wrote  her  husband,  who  was  probably  in  Ports¬ 
mouth  on  public  business,  one  of  those  letters,  affectingly 
loving  and  troubled,  that  prove  that  the  Puritans  were  far  from 
cold.  Nephew  John,  she  told  the  Deputy  President,  had,  while 
overtaken  with  drink,  sadly  abused  his  father,  George  Wal- 
dron.6X  Tried  by  the  Council  as  a  court,  John  was  sentenced 
for  drunkenness  and  neglect  of  his  calling,  to  close  imprison¬ 
ment  during  the  pleasure  of  the  Court.  This  was  an  absolutely 
indeterminate  sentence.  John  was  to  be  permitted  no  company 
except  the  prison-keeper  and  those  sent  by  authority.  He  was 
to  have  no  liquor.  One  leg  was  to  be  chained  constantly  to  a 
post.  He  was  to  be  kept  at  work  as  Councillors  Martyn, 

BB3  CP  57.  Though  Waldron  signed  his  name  in  full,  judges  sometimes  signed 
orders  by  their  initials.  That  careful  reformer,  Joseph  Dudley,  initialed  at 
Dover  in  1679.  4  CP  159.  That  precedent  is  still  followed  in  New  Hampshire, 
though  not  recognized  in  Massachusetts.  eo5  CP  153,  165.  915  CP  9.  Signed 
“not  else  but  yours  Ann  Waldron.” 
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Vaughan,  and  Stileman  (three  of  the  judges)  should  appoint. 
If  he  refused  to  work,  he  was  to  be  whipped.  He  was  to  be 
provided  with  materials  for  work  at  his  trade,  and  the  net  pro¬ 
ceeds  were  to  be  devoted  to  the  maintenance  of  himself  and 
his  children.62 

We  may  overlook  the  whipping  as  the  only  currently-trusted 
means  of  discipline.  We  may  overlook  the  leg-chain  as  neces¬ 
sary  to  prevent  escape  from  a  prison  which  was  easily  breakable. 
What  is  left  is  an  attempt,  over  a  quarter  of  a  millenium  ago, 
to  use  imprisonment  as  a  means  of  reformation,  to  use  work 
as  an  aid  thereto,  and  the  profits  of  work  for  the  support  of 
the  prisoner’s  family.  It  went  far  beyond  anything  that  modern 
penology  can  show  in  New  Hampshire.  How  it  resulted  we  do 
not  know,  but  there  is  some  evidence  that  John  Waldron  came 
to  hate  his  Uncle  Richard.  But  it  can  be  affirmed  that  the 
judges  of  that  remote  day  were  men  of  some  vision,  willing  to 
experiment  and  to  invent.  That  temper  could  not  have  suited 
conservative  British  officialdom. 

10.  MISCELLANEOUS  NOTES 

Witnesses  in  criminal  cases  might  be  attached,  either  in 
goods  or  body,  until  they  gave  bonds  for  their  appearance  in 
court  to  testify.88 

The  separation  from  Massachusetts  produced  a  new  legal 
question.  A  Salisbury  man  broke  from  Hampton  prison,  where 
he  was  confined  for  debt.  The  Quarter  Court  issued  a  bench 
warrant.94  Since  this  could  not  be  executed  in  Massachusetts, 
the  President  and  Council  requested  the  Bay  Colony  to  have  a 
warrant  issued  for  the  arrest  of  the  debtor  and  his  transfer  to 
the  keeper  of  the  prison  in  Hampton.96  This  was  the  first  occa¬ 
sion  for  extradition. 

For  possibly  the  first  time  there  arose,  after  the  Union  ended, 
the  question  of  what  the  Court  should  do  with  criminal  pro¬ 
ceedings  pending  while  the  complainant  and  the  accused  tried 
to  patch  matters  up.  Isaac  Green  had  complained  that  Jacob 
and  Ebenezer  Perkins  threw  a  dog  into  his  well.  The  case  was 
partly  heard  at  the  June,  1681,  Term  and  continued  for  further 
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testimony  until  December.  During  the  recess  the  parties 
reached  a  compromise.  The  Court  thereupon  sentenced  Green 
and  Jacob  to  have  an  admonition.  Ebenezer,  who  had  fouled 
the  well,  was  fined  twenty  shillings,  which  on  his  humble  peti¬ 
tion  was  abated  to  one-half  that  amount.69 

695  PD  50. 


VIII 


Crimes  Peculiar  to  the  Century 

1.  witchcraft;  goody  cole 

For  some  reason  that  recorded  facts  do  not  disclose,  the  most 
famous  case  of  witchcraft  in  New  Hampshire  has  been  that  of 
Eunice  Cole,  of  Hampton.  Goody  Cole  was  plainly  demented. 
She  was  a  slanderer.  She  was  so  excitable  that  she  cried  “Mur¬ 
der!  Murder!”  when  the  constable  came  to  serve  an  execution 
on  her  husband’s  goods.  She  told  the  constable  that  he  was 
bad  and  forsworn.  When  her  husband  tried  to  retake  his  chat¬ 
tels  from  the  constable,  she  bit  the  constable’s  hands.  She  made 
unseemly  speeches  about  Hildah  Hussey’s  ancestry.  She  was 
so  disordered  in  later  life  that  she  had  to  be  watched.  After 
her  husband  died,  she  was  a  ward  of  the  Court.  She  had  a  row 
with  Edward  Colcord,  who  threatened  to  rip  her  with  a  knife. 
He  was  fined,  and  she  went  to  Boston  Jail.1 

Such  was  the  record  of  Eunice  Cole  from  1645  to  1673.  On 
the  latter  date,  her  husband  had  been  dead,  and  she  had  been 
“on  the  town”  for  ten  years.  It  was  not  until  the  Union  was 
ended,  and  she  was  back  in  Hampton,  that  Goody  Cole  got 
into  court  for  witchcraft.  She  was  brought  before  the  Quarter 
Court  at  Hampton  in  September,  1680,  on  mere  suspicion. 
The  Court  examined  the  depositions  on  file  and  could  not  find 
full  proof.  Yet  the  judges  “vehemently  suspected”  her,  so  they 
ordered  her  to  be  confined  and  kept  in  durance,  with  a  lock 
on  her  leg,  until  the  next  court.  Meanwhile  they  ordered  the 
selectmen  of  Hampton  to  provide  for  her,  as  they  had  for  many 
years,  “that  she  may  be  relieved.”2  Some  people  have  thought 
that  Eunice  Cole  was  convicted,  but  there  is  no  record  of  it. 
However  much  the  people  of  New  Hampshire  may  have  shared 
the  current  belief  in  witchcraft,  they  had  a  canny  reserve  when 
it  came  to  legal  proof. 

ll  RF  88,  129,  143,  238,  313,  346,  371;  2  RF  375;  3  RF  3,  4,  61,  64,  100;  4  RF 
428;  5  RF  102,  166.  25  PD  40. 
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2.  witchcraft;  rachel  fuller  and 

ISABEL  TOWLE 

At  that  same  September  Term  in  1680,  Rachel  Fuller  and 
Isabel  Towle  were  before  the  Court  on  suspicion  of  witchcraft. 
They  were  admitted  to  bonds  of  one  hundred  pounds  each  for 
their  good  behavior.  They  were  less  violent  than  Eunice  Cole, 
and  had  that  much  consideration.  Yet  the  Court  was  so  sus¬ 
picious,  or  public  excitement  so  great,  that  very  heavy  bonds 
were  required.  Upon  continuance  of  their  cases  to  the  June 
Term,  1681,  both  were  discharged,  nothing  appearing  against 
them.8  Nothing  surely  appeared  against  Goodwife  Towle,  but 
there  is  a  heavy  grist  of  depositions  concerning  Rachel  Fuller 
which  it  seems  the  Court  was  able  to  discount  heavily. 

It  is  interesting  that  it  was  the  fault  of  Rachel  Fuller  and 
her  too  much  talking  that  brought  Mrs.  Cole  and  Mrs.  Towle 
before  the  Court.  On  July  14,  1680,  when  suspicion  was  at¬ 
tacking  Rachel,  Elizabeth  Denham  and  Mary  Godfrey  deposed 
that  Rachel  had  told  them  that  witches  went  about  at  night 
after  putting  their  husbands  and  children  to  sleep.  She  reck¬ 
oned  that  there  were  eight  witches  and  two  wizards  in  Hamp¬ 
ton,  and  among  them  she  named  Eunice  Cole  and  Goodwife 
Towle.4  Rachel  was  sorely  to  repent  her  garrulity. 

Suspicion  of  Rachel’s  dark  powers  arose  when  the  young 
child  of  John  Godfrey  died.  The  jury  of  inquest  viewed  the 
body  on  July  13,  1680,  the  day  before  Mrs.  Denham  and  Mrs. 
Godfrey  gave  their  deposition.  The  verdict  of  the  jury  was  that 
they  found  suspicion  that  the  child  had  been  murdered  by 
witchcraft.6  Their  reasons  were  three:  (1)  the  appearance  of 
the  body,  but  what  the  appearance  was  is  now  unknown;  (2) 
the  appearance  of  the  suspected  party,  Rachel  Fuller,  which 
was  odd,  to  say  the  least;  and  (3)  the  testimony  that  they  heard. 

The  mother  of  the  child,  Mary  Godfrey,  and  her  sixteen- 
year-old  daughter  Sarah  told  a  strange  tale.  Some  weeks  before 
they  had  tried  to  take  a  sample  of  the  sick  child’s  urine  for  a 
doctor,  but  mysteriously,  as  it  seemed,  the  floor,  not  the  pewter 
dish,  received  the  water.  One  day,  in  came  Rachel  Fuller, 
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looking  very  strange,  her  face  daubed  with  what  looked  like 
molasses.  She  took  the  child’s  hand.  The  mother  snatched  the 
hand  and  wrapped  it  in  her  apron.  Rachel  rose,  turned  about, 
clapped  the  backs  of  her  hands,  and  spat  into  the  fire.  Then 
she  rubbed  herbs  in  her  hands,  strewed  them  over  the  hearth, 
and  sat  down  again.  “Woman,”  she  exclaimed,  “the  child  will 
be  well,”  and  departed.  Outside,  she  was  seen  beating  herself 
with  her  arms,  as  men  do  in  winter  to  heat  their  hands,  be- 
tween-times  stooping  as  if  to  gather  something  from  the 
ground.9 

Next  day,  said  Mary  Godfrey,  Rachel  Fuller  came  in  again. 
Rachel  had  told  the  older  Godfrey  children  that  sweet  bays 
laid  on  the  threshhold  would  keep  witches  from  coming  in. 
Mary  had  tried  it,  all  the  way  under  the  back  door,  half  way 
under  the  front  door.  Always  heretofore  Rachel  Fuller  had 
used  the  back  door.  This  day  she  came  by  the  front,  sidling  in 
where  the  bays  lay  not  and  knocking  off  her  hat  as  she  rubbed 
against  the  door-frame.  She  sat  down,  made  some  faces,  would 
have  looked  at  the  child,  but  was  not  permitted  to  see  him,  so 
took  her  sidling  departure,  rubbing  her  back  against  the  door¬ 
post  and  again  knocking  off  her  hat.  Since  then  she  had  not 
been  seen  in  the  house.7  Of  course  Rachel  was  “queer,”  but 
there  was  nothing  in  her  actions  and  speech  inconsistent  with 
a  genuine  desire  that  the  young  child  should  live. 

There  was  another  factor  in  Rachel’s  case.  Nathaniel  Smith 
deposed  that  he  met  Rachel  on  the  road.  She  asked  him  for  the 
news.  As  he  said  he  had  none,  she  reported,  he  said,  “that  the 
other  night  their  was  A  great  Rought  Att  goodman  Robes 
[Henry  Roby  kept  a  tavern  in  Hampton]  this  was  Att  the 
ferst  time  when  Dockter  Reed  wase  Att  this  Towne  And  the 
saide  Rachel  fuller  tould  me  that  they  Had  poulled  Doock 
Reed  outt  of  the  Beed”  and  tried  to  put  an  “inchanted  Bridell” 
on  him,  “And  He  goot  Her  by  the  Coott  But  Could  not  Hould 
Her.”  Smith  said  that  he  asked  Rachel  who  was  the  witch.  But 
Rachel  and  Hannah  Emerson  deposed  that  it  was  Smith  who 
told  the  story  of  the  enchanted  bridle.  (They  also  deposed  that 
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it  was  not  molasses  that  Rachel  had  on  her  face,  but  an  oint¬ 
ment.)  Smith  deposed  that  when  he  asked  Rachel  who  was  the 
witch,  “Shee  Turned  from  me  and  As  I  thought  did  lauff.” 
The  testimony  was  well  calculated  to  throw  suspicion  on 
Rachel.  That  story  about  the  enchanted  bridle  was  a  figment 
of  drunken  imagination.  Two  Hampton  men  deposed  that 
Henry  Roby  told  them  that  on  the  night  Doctor  Reed  said 
that  he  was  pulled  from  the  bed,  he  was  in  fact  so  drunk  that 
he  had  no  command  of  his  natural  functions  and  was  tramping 
about  the  room,  relieving  himself.8 

The  case  against  Rachel  Fuller  ended  on  a  pathetic  note. 
An  unsigned  “humbel  confeshun”  by  her  owns  that  she  “shold 
have  larned  befor  then  [not]  to  Joyne  with  the  neer  neughbors 
in  tacking  up  reports  .  .  .  about  of  any  wichcraft;  and  I  thanck 
the  lord  I  am  cleer  of  that  they  doe  Acqus  me  her  and  tho 
my  head  be  week  an  hart  doth  acke  ...  I  hope  I  shall  Speak 
nothing  but  the  truth  be  it  with  me  or  against  me.”9 

3.  "VAGABOND”  QUAKERS 

The  treatment  of  Quakers  as  criminals  deserves  comment. 
After  Edward  Wharton,  as  already  noted,  had  sat  in  the  stocks 
for  contempt  of  court  at  Dover  in  1663,  he  was  brought  back 
to  the  court  room  and  interrogated.  Asked  why  he,  a  Salem 
man,  was  in  Court  at  Dover,  he  replied,  ‘‘to  beare  witness  unto 
ye  truth,  &  yt  he  had  noe  outward  occasions  to  come  to  the 
towne.”  According  to  his  peculiar  inner  lights,  he  had  been 
preaching  the  gospel  by  divine  command  when  he  made  the 
unseemly  gestures  and  sounds  while  the  Court  was  in  session. 
The  Court  thereupon  had  “cause  to  Looke  upon  him  as  a 
vagabond  Quaker  &  Sentence  him  to  be  Conveighed  from 
Constable  to  Constable  untill  he  corns  to  Salem  ye  place  of  his 
habitacon  &  that  he  be  whipt  throuh  Dover  hampton  &  New¬ 
bury  by  the  Constables  of  ye  sd  Townes  at  ye  Carts  tayle  to 
ye  number  of  30  stripes  vizt  tenn  stripes  in  each  towne,  &  fees 
Court  30s.”10 

The  whipping  in  each  town  depended  upon  each  local  magis- 
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trate’s  renewed  finding,  when  the  unfortunate  Quaker  ar¬ 
rived,  that  he  was  a  “wandering  Quaker.”11  So  when,  in  1662, 
by  warrant  of  Richard  Waldron  three  Quaker  women  were 
whipped  ten  stripes  out  of  Dover,  ten  out  of  Hampton,  and 
ten  more  were  supposed  to  be  due  in  Salisbury,  Walter  Bare- 
foote  redeemed  some  of  his  ill  fame  by  an  act  of  generosity.  He 
took  the  women  in  charge  and  with  the  aid  of  the  local  magis¬ 
trate,  the  famous  Robert  Pike,  got  them  free  to  go  on  un¬ 
molested.12 

The  mind  of  the  present  day  is  shocked  by  the  judicial  treat¬ 
ment  of  Quaker  missionaries  in  the  seventeenth  century.  Will 
the  mind  of  the  twenty-third  century  be  equally  shocked  by 
what  some  present-day  courts  have  done  to  members  of  un¬ 
popular,  trouble-making  sects  that  are  more  or  less  counter¬ 
parts  of  the  seventeenth-century  Quakers?  Perhaps  we  shall 
have  to  revise  prevailing  judgments  of  our  ancestors  and  of 
ourselves.  It  might  be  some  excuse  for  the  New  England  men 
of  the  1660s  that  they  had  the  minds  of  their  times,  and  that 
in  Old  England,  too,  it  was  thought  proper  to  martyrize 
Quakers. 

And  perhaps  our  ancestors  may  be  excused  for  enslaving 
hostile  Indians,  for  slavery  was  accepted  in  their  time  for  sub¬ 
merged  races.  A  bill  of  sale  of  four  Indians  appears  in  the  court 
papers,  under  date  of  1669.18  And  the  Indian  Squando  brought 
two  captive  boys  into  court  in  1676,  and  the  court  put  them 
out  as  apprentices  until  they  became  of  age,  which  was  slavery 
for  a  limited  time.14 

In  such  matters  allowance  must  be  made  for  prevailing  be¬ 
liefs  and  opinions,  for  the  law  reflects  popular  opinion  in  large 
degree.  But  heavy  dealing  with  queer  sects  in  one  time  cannot 
justify  such  dealing  in  others.  In  the  matter  of  tolerance  we 
ought  to  have  learned  much  in  three  hundred  years,  and  the 
seventeenth  century,  rather  than  the  twentieth,  may  in  the 
long  run  have  the  benefit  of  the  doubt.  The  seeds  of  liberalism 
were  at  least  then  to  be  found  in  the  courts.  After  three  cen¬ 
turies,  the  present  cannot  be  too  critical. 
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Common  Crimes 

It  must  again  be  said  that  the  more  serious  crimes  did  not 
much  flourish  in  seventeenth-century  New  Hampshire.  But 
there  were  a  host  of  common  ones. 

1.  GRIMES  OF  VIOLENCE 

The  courts  dealt  with  assault  and  wife-beating.  Some  of  the 
wife-beaters  bore  names  of  families  in  high  repute.  Domestic 
relations  were  then  nearer  the  cave  than  now,  and  the  pioneer 
community  was  undeniably  rougher  than  the  modern  one.  In 
1645  one  man  was  fined  for  drawing  his  sword  and  running 
against  another.  He  threatened  to  kill  a  second,  he  beat  up  a 
third,  and  threw  a  fire-shovel  at  his  wife.1  A  leading  citizen 
and  his  wife  were  convicted  of  disorderly  living  and  fighting. 
They  were  ordered  to  be  fined  or  whipped.  At  the  same  term 
the  husband  and  another  man  were  admonished  for  fighting.2 
Perhaps  the  most  outrageous  case  was  that  in  Norfolk  County 
Court  at  Hampton  in  October,  1668,  when  this  entry  was 
made:  “Whereas  Capt.  Walter  Barefoote  complained  against 
Mr.  Andrew  Wiggins  [son  of  Captain  Thomas]  for  his  abusive 
carriage  toward  him  in  that  under  pretence  of  love,  he  bit  him 
in  the  face,  court  sentenced  him  to  pay  40s.,  unless  he  acknowl¬ 
edged  his  fault  in  open  court,  which  he  did.”8 

The  connection  of  such  crimes  with  drinking  cannot  always 
be  traced,  but  it  seems  to  have  existed  rather  overwhelmingly. 
Bonds  to  keep  the  peace  are  found  in  considerable  numbers. 
Generally  the  person  who  sought  such  a  bond  had  to  swear 
that  he  proceeded  neither  of  malicious  intent  nor  for  vexation, 
“but  for  very  fear  &  for  ye  necessary  prservation”  of  the  body 
of  the  complainant  or  those  of  his  family.4  Such  a  bond,  if 
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given  in  open  court,  need  not  be  written  or  signed,  but  merely 
acknowledged  orally  in  the  presence  of  the  court.6 

2.  DRUNKENNESS 

All  of  the  evidence  points  to  drink  as  one  of  the  chief  prob¬ 
lems  of  the  century.  Licenses  were  required  of  houses  of  public 
entertainment,  and  disorderly  drinking  in  such  a  house  sub¬ 
jected  the  landlord  to  criminal  prosecution.6  The  licensee  was 
forbidden,  during  the  Union,  to  sell  beer  at  more  than  two¬ 
pence  an  ale-quart.7  Some  licensees  were  fined  for  selling  at 
half  above  the  legal  price.8  Presentments  for  drunkenness  and 
breach  of  the  peace  while  drunk  were  common;  in  number 
they  easily  took  first  place.8  Once  a  man  was  fined  for  the  un¬ 
seemly  misdemeanor  of  being  “disguised  with  drink  8c  spew¬ 
ing  in  the  meeting  house.”10  Drinking  in  itself  seems  to  have 
been  an  offense,  though  it  was  probably  prosecuted  rarely  ex¬ 
cept  when  the  drink  was  taken  “in  an  excessive  manner.”11  For 
nearly  everybody,  if  not  quite  all,  drank  in  those  days. 

Many  cases  of  drunkenness  during  the  Union  were  disposed 
of  by  Commissioners  to  End  Small  Causes,  and  afterwards  by 
Justices  of  the  Peace.  Commissioner  Samuel  Dalton’s  docket, 
1673-1679,  indicates  that  he  imposed  fines  up  to  ten  shillings, 
to  which  costs  were  added.12  But  Dalton  dealt  more  sternly 
with  a  Sabbath-Day  drunkard  who  disturbed  the  peace  in  1677. 
Because  the  culprit  showed  signs  of  penitence,  he  was  fined 
only  twenty  shillings,  but  with  the  provision  that  he  make  an 
acknowledgment  in  a  public  meeting  substantially  in  the  form 
written  by  Dalton,  which  ran  thus: 

“I  Jacob  Garland  Doe  Acknowledg  that  I  did  Acte  foolishly 
and  sinfully  in  being  late  att  the  ordinary  on  the  Sabbath  Day 
att  night  ye  25  Day  of  march  last  and  the  said  night  Goeing 
into  the  meeting  house  &  Ringing  the  bell  aboutt  ten  of  the 
Clock  att  night  to  the  disturbance  of  the  Towne  &  Giveing 
just  cause  of  offens  to  the  Inhabitants:  for  which  offenses  I 
Doe  Crave  pardon  of  God  &  His  people,  and  Doe  Desire  thatt 
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this  my  Acknowledgment  may  be  Accepted  of  this  Assembly 
and  a  warning  to  others  to  take  Heed  of  falling  into  the  like  or 
any  other  Evill  [illegible].”18 

3.  CRIMES  OF  SEX 

The  other  chief  crime  was  fornication.  As  already  suggested, 
it  was  often  disclosed  by  the  “premature”  birth  of  a  child  after 
marriage.  Husband  and  wife  were  then  convicted,  and  the  usual 
penalty  in  Pascataqua  County  during  the  Union  was  the  public 
owning  of  their  sin  and  the  payment  of  the  costs  of  court.14 
Somewhat  greater  severity  was  exercised  in  the  more  puritani¬ 
cal  County  of  Norfolk,  where  two  married  couples  were  ordered 
to  be  whipped  unless  they  paid  fines  of  six  pounds.16 

The  woman  whose  child’s  father  did  not  marry  her  was  in 
hard  circumstances.  One  such,  for  having  a  child  by  “an  act  of 
uncleannes,”  was  given  twenty  lashes.16  In  a  more  serious  case, 
where  the  mother  was  apparently  suspected  of  having  strangled 
the  child,  the  sentence  was  thirty  stripes  on  the  bare  skin,  to  be 
taken  while  the  woman  had  a  halter  about  her  neck  to  sym¬ 
bolize  hanging.  This  punishment  was  repeated  a  month  later, 
when  the  lacerations  from  the  first  whipping  had  healed.17 

The  male  partner  of  the  crime  very  often  went  free,  as  the 
caught  mother  might  refuse  stubbornly  to  disclose  who  he 
was.  As  a  consequence,  one  of  the  statutory  penalties  for  forni¬ 
cation,  marriage,  was  an  unsatisfactory  sanction.  The  other 
two  penalties  were  fine  and  corporal  punishment.  The  courts 
under  the  Union  could  apply  one  or  any  combination  of  the 
penalties,  according  to  the  circumstances.18  In  1665,  the  Massa¬ 
chusetts  General  Court  noted  that  fornication  was  much  in¬ 
creasing.”19  Three  years  later  the  bastardy  act  was  passed,  not 
for  punishment,  but  as  a  means  for  relieving  the  towns  of  the 
support  of  illegitimate  children.20 

It  is  impossible  to  ascertain  from  the  court  records  what  was 
the  general  view  as  to  the  comparative  depravity  of  the  male 
and  the  female.  Individual  opinions  seem  to  have  differed  with 
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points  of  view,  of  course.  Moses  Gilman,  of  Exeter,  had  a  maid¬ 
servant  of  uncommonly  easy  virtue.  She  was  more  than  once  a 
mother,  and  always  by  a  different  man.  Gilman  very  actively 
invoked  the  bastardy  act  so  as  to  save  himself  from  the  support 
of  one  child.  Arthur  Bennett  remarked  that  Gilman  need  not 
make  such  a  stir,  for  the  maid  was  as  bad  as  the  men.  The  im¬ 
plication  seemed  to  be  that  Gilman  ought  to  take  care  of  the 
bastard  if  he  kept  in  employment  a  woman  of  loose  character. 
Gilman  started  a  suit  for  defamation,  but  thought  better  of  it 
and  never  entered  the  writ.*1 

Some  attempt  was  made  to  hold  up  to  public  scorn  the  men 
who  took  advantage  of  weak-minded  women.  One,  who  openly 
boasted  of  his  conquests,  was  sentenced  to  stand  at  the  door  of 
Hampton  Meeting-House  for  half  an  hour  before  lecture,  with 
this  inscription  pinned  upon  his  breast:  “This  person  is  con¬ 
victed  for  speaking  words  in  a  boasting  manner  of  his  lascivious 
&  uncleane  practices.”  The  words  were  required  to  be  wholly 
in  capital  letters.2* 

The  civil  procedure  in  bastardy  cases  was  very  simple.  The 
mother,  if  willing,  swore  the  child  on  the  father  in  open  court, 
he  being  present.  No  other  evidence  was  required,  though  the 
reputed  father  denied  all.  The  Court  at  once  adjudged  the 
man  to  be  the  “reputed  father,”  and  ordered  him  to  pay  stipu¬ 
lated  amounts  for  the  support  of  the  child  from  the  day  of  its 
birth.  The  mother  might  be  fined  or  whipped.28  Sometimes 
there  was  a  preliminary  examination  before  the  local  Commis¬ 
sioner  to  End  Small  Causes.  Records  of  these  indicate  that  the 
woman  had  to  specify  the  place  and  circumstances  of  the  co¬ 
habitation.  Though  the  man  might  deny  the  charge,  he  was 
bound  over  to  the  County  Court  to  answer  it,  if  it  appeared 
that  there  was  any  substantial  evidence.24 

Such  mothers  are  notoriously  unstable,  and  they  were  in  the 
seventeenth  century.  In  1676  a  woman  charged  the  paternity 
of  her  child  on  a  man  whom  she  afterwards  acquitted.  Thence¬ 
forth  she  refused  steadily  to  challenge  any  man.  For  her  refusal 
she  was  whipped.25 
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New  Hampshire’s  “Cutt  Code”  of  1681  called  fornication 
‘‘this  prevailing  Sin.”26  The  impression  drawn  from  the  court 
records  and  papers  is  that  the  first  place  belongs  to  drunken¬ 
ness  and  related  crimes  of  violence.  It  is  quite  likely  that  the 
good  men  of  the  time  looked  with  more  horror  upon  fornica¬ 
tion  than  upon  the  drinking  and  brawling  to  which  even  men 
of  prominence  (and  sometimes  their  wives)  were  too  often 
addicted.  But  if  drinking  excited  less  reprobation,  it  was  more 
prevalent,  and  it  did  take  more  of  the  lawmaker’s  attention. 
The  Massachusetts  laws  of  1660  gave  fornication  a  few  lines, 
while  drinking-places  and  drinking  had  three  and  a  third  pages. 
The  laws  of  1672  devoted  a  whole  page  to  fornication,  indicat¬ 
ing  that  the  second  generation  were  more  prone  to  illegitimate 
sexual  intercourse  than  their  fathers  and  mothers.  But  so  also 
had  the  problems  of  drink  become  more  apparent,  for  six 
pages  were  required  for  the  laws  concerning  innkeepers  and 
drunkenness. 


4.  SINS  OF  THE  TONGUE 

Before  1680  swearing,  if  mild,  might  bring  a  fine  of  ten 
shillings.27  Wild  profanity  might  bring  four  lashes,  unless  re¬ 
deemed  by  payment  of  forty  shillings  and  a  substantial  bond 
to  keep  the  peace.  The  harsher  penalty  was  inflicted  upon  a 
mother  who  swore  shockingly  ‘‘by  god  and  as  god  shall  Judge 
hir  soull  upon  a  Lord’s  Day  in  the  morning,”  in  1655,  ‘‘she 
might  burne  in  hell  fiere  if  ever  she  did  oune  hir  sone  again 
or  take  him  into  hir  house.”28  Another  railing  woman  was 
gagged  for  half  an  hour  in  1676  and  ordered  to  pay  fees.20  But 
when  Richard  Nason,  not  unknown  in  literature,  was  charged 
with  uttering  blasphemous  speeches  in  1655,  the  Court  had 
to  bind  him  over  to  appear  at  the  Court  of  Assistants  in  Boston, 
for  blasphemy  was  a  capital  offense.80  Nason  got  off  lightly  at 
Boston,  paying  costs  and  giving  a  heavy  bond  for  good  be¬ 
havior.  He  was  not  thought  so  guilty  as  to  deserve  death.81 

Another  sin  of  the  tongue  was  lying.  A  person  over  fourteen 
who,  after  1645,  told  a  lie  tending  to  damage  the  public  in- 
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terest  or  an  individual,  or  who  put  out  rumors,  was  subject  to 
punishment.83  The  contemporary  understanding  of  the  pen¬ 
chant  of  young  children  to  state  fancies  as  fact  did  not  bring 
them  under  the  law  until  they  reached  the  responsible  age  of 
fifteen.  In  1655  Jane  Berry  was  acquitted  of  the  charge  at 
Dover,  but,  like  all  persons  found  not  guilty,  she  had  to  pay 
the  costs  of  court.88  The  penalty  for  the  misdemeanor  was  likely 
to  be  fine,84  but  the  virago  of  Salisbury,  who  was  mentioned 
in  the  introduction,  was  disabled  from  giving  evidence  and 
bound  for  her  good  behavior.86  Telling  a  lie  in  open  court 
brought  the  notorious  Edward  Colcord  only  a  fine  at  Straw¬ 
berry  Bank  in  1650. 88 

Slander  was  a  punishable  crime.  As  early  as  1644,  Elizabeth 
Gyles  was  ordered  to  be  whipped  for  this  offense  or  to  be  re¬ 
deemed  by  a  fine  of  twenty  shillings  “for  retyling  words  against 
some  of  the  members  of  the  Church  of  Christ  in  Dover.”87 
Since  lying  was  not  made  a  statutory  crime  until  1645,  the 
prosecution  was  of  course  for  the  common  law  crime  of  slander. 
Later  prosecutions,  however,  may  all  have  been  regarded  as 
under  the  statute. 

The  liar  might  get  off  with  a  mere  admonition,88  but  one 
who  said  that  “Lefetenante  pomfrett  was  a  deceiptfull  man  & 
had  a  deceiptfull  harte”  was  fined.89  One  could  be  presented 
for  calling  Town  Clerk  Pomfret  deceitful  (there  was  no  right 
of  free  speech  concerning  public  officials),  or  for  saying  that  a 
woman  was  a  base  jade.40  “Base  jade”  was  then  rather  popular 
as  an  euphemism,  but  it  was  often  coupled  with  the  more 
natural  Anglo-Saxon  name,  with  specific  allegations  of  the 
place  of  birth  and  the  manner  of  begetting  and  conception. 
When  that  happened,  the  crime  was  worth  a  good  whipping, 
which  could  be  redeemed  only  at  the  price  of  a  full  pound 
and  costs.41 

The  Reverend  Joshua  Moodey,  of  Portsmouth,  was  one  of 
the  leading  New  England  clergymen  of  the  day,  closely  asso¬ 
ciated  with  Cotton  Mather  and  the  other  great  of  the  time. 
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His  scholarship  was  sufficient  for  his  consideration  for  the 
presidency  of  Harvard  College,  but  he  declined.  Opposed  to 
witchcraft  prosecutions,  unlike  his  friend  Mather,  he  doubt¬ 
less  had  a  steadying  influence  on  opinion  in  New  Hampshire. 
But  some  people  in  Portsmouth  and  vicinity  misliked  him.  A 
shoemaker  from  Great  Island  came  into  the  Bank  and  got 
foully  drunk.  His  tongue  hung  loosely.  He  babbled  that  the 
parson  had  two  special  friends  in  town.  One  prominent  lady, 
Mrs.  Nathaniel  Fryer,  supplied  him  with  the  ribbands  for  his 
ecclesiastical  dress;  she  and  Mrs.  William  [Seavey?]  gave  him 
the  cocks  and  hens  to  feed  his  guts.  There  were  broad  hints. 
Moodey  himself  was  “a  lubber  more  fit  for  the  plow  tayele 
then  for  a  pulpitt.”  Having  thus  got  well  started,  the  inebriate 
went  on.  Mrs.  Fryer’s  husband  had  a  hundred  fathers;  the 
speaker  owed  him  two  shillings  and  Fryer  would  not  give  him 
bread  without  money;  but  the  drunkard  would  have  bread  or 
have  Fryer’s  throat  cut.  Brian  Pendleton,  the  old  dog,  owed 
him  fourteenpence.  Richard  Cutt  was  a  bastard  and  a  cheat, 
asked  more  for  things  than  they  were  worth,  and  he  wished 
him  to  the  Devil.  John  Cutt  also  was  a  dog;  Richard  Cutt  was 
a  bird  with  many  fathers.  Having  thus  traduced  the  parson  and 
nearly  all  of  his  chief  supporters  and  town  leaders,  the  drunkard 
was  in  for  it  to  the  tune  of  five  pounds,  ten  to  fifteen  lashes, 
and  the  stocks  for  an  hour.42 

5.  MISCELLANEOUS  MISDEMEANORS 
Frolics  thought  then  to  be  unseemly  could  be  prosecuted.  A 
man  who  went  about  in  woman’s  garb  as  a  lark  was  lucky  to 
get  off  with  an  acknowledgment  of  his  fault  at  the  weekly  lec¬ 
ture,  even  though  he  was  obliged  to  give  some  elder  notice  of 
the  day,  so  that  the  people  might  all  be  there  to  hear  his  con¬ 
fession.48  A  runaway  apprentice  might  have  twenty-five  lashes 
and  be  put  to  labor  in  prison  for  a  time,  with  one  year  added 
to  the  term  of  his  apprenticeship.44  Such  a  severe  sentence  was 
probably  thought  necessary  if  boys  were  to  be  kept  in  the  way 
to  become  useful  journeymen.  Besides  that,  an  apprentice  was 
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a  cost  to  his  master  in  the  beginning,  and  profitable  only  near 
the  end  of  his  training. 

A  town  could  be  convicted  for  not  keeping  a  highway  pass¬ 
able,  or  for  not  providing  a  schoolhouse.  The  sentence  was 
commonly  that  proper  provision  be  made  within  a  time  certain, 
in  default  of  which  the  town  must  pay  a  fine.46 

Charles  Runlett  was  found  guilty  by  Commissioner  Dalton 
of  breaking  a  fence  in  1674.  He  got  off  with  an  admonition, 
upon  payment  of  costs  and  the  charges.49  The  next  year  Dalton 
found  Isabel  Towle  and  her  son  guilty  of  distraining  a  mare. 
For  some  reason  Dalton  exacted  the  largest  fine  within  his 
power  —  forty  shillings.  Isabel’s  husband  Philip  took  an  “ap¬ 
peal”  to  the  County  Court  in  their  behalf.  He  recognized 
orally  in  the  sum  of  five  pounds  as  security  for  them  to  appear 
to  prosecute  the  “appeal”  and  for  their  good  behavior  mean¬ 
while.47 

6.  CRIMES  AT  THE  END  OF  THE  CENTURY 

Only  in  minor  respects  did  the  nature  and  treatment  of 
crimes  change  between  1679  and  1700.  The  “sin  of  Drunken¬ 
ness,”  says  the  “Cutt  Code,”  “doth  greatly  abound,  to  the  dis¬ 
honoring  of  God,  impoverishing  of  such  as  fall  into  it,  and 
greef  of  such  as  are  sober  minded.”  This  was  perfectly  in  accord 
with  current  Puritan  philosophy,  which  commonly  accounted 
natural,  human,  and  divine  law  as  interrelated,  not  omitting 
thought  of  social  well-being.  The  offense  of  drunkenness  was 
carefully  defined  in  this  statute.  A  drunken  man  was  “one  that 
lisps  or  falters  in  his  speech  by  reason  of  over  much  drink;  or 
that  staggers  in  his  going;  or  that  vomits  by  reason  of  excessive 
drinking;  or  that  cannot  by  reason  thereof  follow  his  calling.48 

After  1692,  the  Sessions  Court  was  far  busier  than  the  Com¬ 
mon  Pleas.  Civil  litigation  played  second  fiddle  to  criminal 
trials.  For  the  most  part,  the  crimes  still  grew  out  of  the  traffic 
in  liquor  —  selling  without  license,  excessive  drinking, 
drunken  brawls.  Women  who  had  six-months  children  were 
still  fined.49  Towns  were  penalized  for  not  keeping  pounds  or 
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for  not  hiring  qualified  schoolmasters.  There  were  some  crim¬ 
inal  contempt  cases,  often  hard  to  distinguish  from  cases  of 
criminal  slander.  Thus  Daniel  Gott,  for  calling  Lieutenant 
Governor  Usher  a  rogue,  was  sentenced  to  pay  a  fine  of  twenty 
pounds  and  costs  or  take  thirty  stripes  on  his  bare  back.60 
Richard  Tarlington  impressed  Usher’s  saddle  for  military  uses, 
without  warrant,  and  had  to  pay  a  fine  of  ten  pounds  and 
costs.51  Since  failure  to  attend  public  worship  brought  only 
admonition  and  costs,  that  offense  may  be  considered  to  be 
obsolescent.68 

Bastardy  was  treated  about  the  same  as  in  the  middle  of  the 
century.63  If  convenience  suggested,  the  Court  empowered  a 
single  justice  to  examine  the  mother.64 

To  one  or  more  justices  might  be  referred  a  case,  after  con¬ 
viction  and  sentence,  for  the  sole  purpose  of  taking  fines  and 
costs  imposed  by  the  Court.66 

Perjury  was  punished  rather  severely.  For  that  crime,  George 
Kenison  was  ordered  nailed  by  the  ears  to  the  pillory  for  an 
hour,  unless  he  chose  (as  who  would  not?)  to  redeem  himself 
by  the  payment  of  ten  pounds  and  costs.  He  was  also  disquali¬ 
fied  from  giving  evidence  in  the  future.69 

Theft,  though  still  rare,  became  a  bit  less  infrequent.  The 
case  of  Thomas  Pumerie,  who  stole  wheat  and  meal  from  his 
master,  John  Pickering,  has  already  been  cited  as  illustrative 
of  the  procedure  on  indictment  in  1696.  Pumerie  was  tried  by 
jury,  since  he  put  himself  upon  the  country.  He  was  convicted 
and  sentenced  to  restore  twenty-seven  pecks  of  wheat,  or  its 
value,  to  Pickering,  in  default  of  which  he  was  to  be  whipped. 
In  either  case,  of  course,  he  must  pay  the  costs.  Mary  Cavile 
acknowledged  that  she  had  received  the  wheat  from  Pumerie 
and  “put  herself  upon  trial  by  the  bench,”  probably  unneces¬ 
sarily,  since  she  had  confessed.  She  was  fined  twelve  shillings 
and  costs,  in  default  of  which  she  was  to  be  lashed.67 

Later  in  1696,  Pickering  himself  was  charged  with  theft.  The 
case  became  highly  involved.  The  allegation  was  that  Picker¬ 
ing’s  servants  drove  off  some  of  Thomas  Packer’s  cattle,  that 
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Pickering  kept  them,  and  that  when  Packer  went  to  get  them, 
Pickering  threatened  to  knock  him  in  the  head.  Pickering  was 
arrested,  and  upon  search-warrant  issued  by  Packer  himself,  a 
Justice  of  the  Peace,  some  of  the  cattle  were  found  newly 
killed.68 

Judges  Joseph  Smith  and  Henry  Dow  ordered  Pickering 
to  give  bond  to  appear  at  the  Sessions  in  December,  1696, 
also,  on  Packer’s  oath  of  fear  of  bodily  harm,  to  keep  the  peace. 
In  default  of  bond,  Pickering  was  to  be  confined  in  Fort  Wil¬ 
liam  and  Mary.  He  was  secured,  and  announced  that  he  was 
ready  to  answer.69  He  asked  for  time  to  prepare  his  case,  and 
was  granted  five  hours.  He  wished,  to  no  purpose,  that  he  had 
more  time  for  evidence,  but  as  it  turned  out  the  grand  jury 
could  not  reach  a  decision  before  time  for  the  adjournment  of 
the  Sessions,  then  limited  in  length.  Packer  still  urged  his 
complaint.  The  prosecution  now  attained  almost  the  rank  of 
a  “state  case,”  and  a  special  court  was  appointed,  with  a  Grand 
Jury,  to  sit  on  the  case  of  Rex  v.  Pickering  at  the  tavern  of  the 
defendant’s  son,  in  Portsmouth,  at  eight  in  the  morning  of 
December  3,  1696.60  The  case  seems  to  have  been  presented.91 
How  it  came  out,  we  do  not  know,  but  we  do  find  the  Picker- 
ingesque  “answer,”  which  like  all  such  that  he  wrote  amounted 
to  an  argument  to  the  jury.  It  ended,  “I  once  mor  remind  ye 
Jury  of  babs  &  perkines  oaths.”  His  defense  was  that  he  had 
bought  the  cattle  on  the  day  of  the  alleged  offense,  and  that 
they  were  his  own.82 

A  new  offense  appeared  —  practicing  medicine  without  li¬ 
cense.  John  Baxter,  “medicus,”  complained  in  1695  that 
Thomas  Hirst,  blacksmith,  had  administered  drops  to  one  of 
the  doctor’s  patients.  Hirst  was  ordered  “not  to  practice  further 
in  Such  things,  and  that  he  pay  cost  of  Court.”68  Doctor  Baxter 
himself  appears  to  have  been  unacceptable  to  some  people. 
Christian  Forbes  deposed  that  Robert  White  said  that  Baxter 
was  “more  Licke  a  bucher  then  a  dockter  Sc  that  He  Had 
Buchered  him  so  that  he  Could  not  buge.”04 

B81  CP  205,  206,  231.  6911  CP  167,  168,  225;  Loose  Court  Papers.  8011  CP  145. 
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7.  SUICIDE 

The  practice  as  to  suicides  was  considerably  refined  during 
the  last  decade  of  the  century.  On  January  15,  1695/6,  Robert 
Wadleigh,  Justice  of  the  Peace,  issued  a  warrant  to  William 
Scammon,  Constable  of  Exeter,  ordering  him  to  take  down 
from  a  tree  the  body  of  Samuel  Powell  and  remove  it  to  the 
house  of  the  father  of  the  deceased,  where  it  was  to  remain 
until  a  coroner’s  jury  could  pass  upon  the  cause  of  death.  Scam¬ 
mon  summoned  the  jurors.  They  returned  a  verdict  of  “self- 
murder.”  No  estate  of  the  deceased  having  been  found,  the 
case  was  closed,  except  for  burial.65 

But  if  the  case  had  been  different,  more  would  have  been 
necessary.  On  February  24,  1695/6,  Coroner  William  Redford 
gave  a  warrant  to  Benjamin  Bickford,  Constable  at  Dover,  re¬ 
quiring  him  to  impress  two  men  with  tools  to  dig  a  grave  and 
inter  the  body  of  Edward  Rowe,  who  had  hanged  himself. 
The  grave  was  ordered  to  be  ten  feet  from  the  path-side  in  the 
crossing  of  the  ways  from  Bloody  Point  to  Greenland,  and  from 
Welch  Cove  to  Portsmouth.  An  oaken  grave-post  was  to  be 
set  out  at  the  head,  and  a  heap  of  stones,  “that  the  Same  may 
be  a  monument  of  his  hanging  himself.”  The  warrant  was  duly 
executed.89  Since  1660,  suicides  had  been  denied  Christian 
burial.  Their  bodies  had  to  be  interred  in  a  common  highway. 
The  pile  of  stones  was  required  by  law  as  “a  brand  of  infamy” 
and  “a  warning  to  others  to  be  ware  of  the  like  damnable 
practices.”67 

But  before  the  burial  much  had  to  be  done  and  after  it  much 
remained  to  be  done.  Earlier  in  the  day,  the  Coroner  had  issued 
a  warrant  for  the  calling  of  a  jury  of  twenty-four  lawful  men 
of  Dover  to  make  an  inquest  on  Rowe’s  body  between  seven 
and  eight  o’clock  in  the  morning  at  the  house  of  William  Fur- 
ber.  It  was  a  rush  call,  so  only  seventeen  were  summoned  and 
but  fourteen  appeared.98  There  was  a  verdict  that  Rowe 
“hanged  himself  by  the  instigacon  of  the  Devill”  and  that  he 
was  “his  owne  Executioner”;  that  “as  the  Law  Termes  him 
(felo  de  se)”  his  goods  and  chattels  amounted  to  nineteen 
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shillings  twopence  in  money,  about  two-thirds  of  a  barrel  of 
salt  meat,  a  gun  and  an  axe  valued  at  fourteen  shillings,  a  piece 
of  old  bedding  worth  ten  shillings,  and  two  small  casks  or 
“rundletts”  worth  five  shillings.  Besides  these,  he  had  some 
three  cords  of  wood,  about  four  hundred  barrel-staves,  and  he 
owned  forty  acres  of  land  in  Exeter  with  an  old  building.  Wil¬ 
liam  Furber,  Foreman,  receipted  for  four  shillings  eightpence, 
being  fourpence  for  each  of  the  jurors.  Constable  Bickford 
receipted  for  three  shillings  for  himself,  the  same  amount  for 
four  persons  who  helped  bury  the  body,  and  two  shillings  for 
the  two  men  who  dug  the  grave.69  The  goods  and  chattels  were 
found  in  the  Supreme  Court  to  have  been  forfeited  to  the 
Crown.70  The  Court  passed  on  the  verdict  and  the  papers,  and 
the  Clerk  was  ordered  to  deliver  to  the  Lieutenant  Governor 
an  account  of  the  proceedings  and  of  the  charges  to  be  deducted 
from  the  estate  of  Edward  Rowe.71  Presumably  the  balance  was 
paid  to  the  Lieutenant  Governor  as  the  representative  of  the 
Crown. 


8ell  CP  161.  70 10  CP  257. 
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1.  EQUITY  DURING  THE  UNION 

The  equity  jurisdiction  of  the  County  Courts  was  very  nar¬ 
row.  By  a  statutory  provision  the  Court,  without  a  jury,  deter¬ 
mined  what  was  equitably  due  on  forfeited  obligations  and 
on  covenants  breached  without  damage.1  No  cases  of  the  latter 
sort  have  been  found,  but  cases  of  “chancering  the  bond”  were 
rather  numerous.  The  procedure  was  interesting.  The  case  of 
Cutt  v.  Rawlins  was  typical.  The  verdict,  upon  a  suit  on  the 
bond,  was  “the  jury  finds  forfeiture.”  That  was  the  end  of  the 
common-law  jurisdiction.  It  remained  for  the  bench  to  find 
the  sum  equitably  due  to  the  plaintiff  and  to  give  judgment 
accordingly.3  The  concept,  of  course,  was  that  equity  was  re¬ 
lieving  the  defendant  from  unjustly  having  to  pay  the  full 
engagement  of  the  bond,  which  was  in  excess  of  the  actual 
damage  suffered  by  the  plaintiff,  whom  equity  would  not  per¬ 
mit  to  be  unjustly  enriched. 

Nearer  to  modem  practice  in  equity  was  the  petition  of 
Thomas  Leavitt,  in  1673,  for  relief  from  a  bond  that  he  claimed 
was  obtained  by  duress.8  We  do  not  know  what  the  Court  did 
with  it. 

2.  EQUITY  UNDER  THE  CUTT  COMMISSION 

The  President  and  Council,  who  had  plenary  judicial 
powers,  exercised  equitable  jurisdiction.  One  case  only  has 
been  found.  On  February  16,  1679/80,  they  received  a  petition 
from  Richard  Scammon  complaining  that  George  Jones  had 
trespassed  and  fenced  on  his  property.  They  issued  a  warrant 
to  the  Constable  of  Exeter  ordering  him  to  cause  Jones  to  for¬ 
bear.  The  warrant  also  authorized  the  Constable  to  summon 
Jones  to  appear  to  answer  the  complaint  for  trespass.  This  ap- 
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pears  to  be  the  first  instance  of  a  true  temporary  injunction  in 
New  Hampshire.  Jones  was  found  guilty  of  the  trespass  at 
common  law  and  was  fined,  but  there  seems  to  have  been  no 
permanent  injunction.* 

3.  EQUITY  UNDER  CRANFIELD 

For  the  first  time  there  was  in  Cranfield’s  time  a  Court  of 
Chancery  with  a  truly  equitable  jurisdiction.  It  consisted  of 
Robert  Mason  as  Chancellor,  Walter  Barefoote,  and  John 
Hinckes.  They  enjoined  Robert  Wadleigh  from  cutting  trees, 
except  for  firewood,  during  the  pendency  of  an  “appeal”  to 
the  Crown  of  Barefoote  v.  Wadleigh .'  It  did  not  seem  to  matter 
to  Barefoote  that  he  was  a  party  to  the  action  at  law  that  was 
appealed  by  him,  or  that  Mason,  as  Barefoote’s  grantor  and 
surety  on  his  “appeal”  bond,  was  a  party  in  interest.  The  in¬ 
junction  would  have  been  proper  enough  under  ordinary  cir¬ 
cumstances,  but  it  was  indiscreet  for  two  of  the  judges  to  sit. 
Further,  there  was  the  fact  that  in  repeated  suits  in  the  prior 
periods  to  determine  the  title  to  the  land  involved,  Wadleigh 
had  always  been  successful.  Moreover,  Barefoote’s  own  deed  in 
1669  had  stated  that  Wadleigh  was  at  that  time  in  possession. 
As  a  matter  of  equity  Barefoote’s  position  was  doubtful.  As  to 
the  action  at  law,  more  will  appear  when  we  consider  the 
Masonian  claim. 

To  the  Court  in  Chancery  Richard  Martyn  applied  for  re¬ 
lief  from  a  judgment  that  Cranfield  and  Mason  had  obtained 
against  him.  Martyn  had  been  Treasurer  of  the  Province  dur¬ 
ing  the  Cutt  administration.6  The  judgment  obtained  by  Cran¬ 
field  and  Mason  was  for  revenue  collected  by  Martyn,  all  of 
which  he  had  paid  out  for  the  Province.  When  Cranfield  de¬ 
manded  that  Martyn  pay  the  judgment,  Martyn  said,  “You 
know  it  is  not  my  due  to  pay  the  money.”  “No  matter,”  replied 
the  Governor,  “I  want  money  and  will  have  it.”  Martyn  pro¬ 
tested  he  had  no  money.  “Then,”  said  Cranfield,  “I  will  take 
your  house.  You  are  a  church  member.  I  shall  watch  you  and 
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all  such  and  be  sure  to  pay  them  off  if  I  catch  them.”  Martyn 
was  threatened  with  execution.7  Hence  his  resort  to  equity.8 

Chancellor  Mason  seems  to  have  been  made  a  party  plaintiff 
to  the  suit  at  common  law  against  Martyn  for  the  fines  and  for¬ 
feitures  collected  by  Martyn  for  the  Province.®  Though  the 
Chief  Justices  of  England  had  said,  with  approval  of  the  Crown, 
that  Mason  had  no  jurisdictional  rights  in  New  Hampshire, 
that  obstreperous  person  insisted  that  he  had  rights  to  provin¬ 
cial  revenue,  particularly  that  from  the  licensing  of  ordinaries.10 

Martyn’s  answer  to  the  suit  at  law  protested  that  (1)  the 
money  did  not  belong  to  Mason  by  royal  grant  or  by  any  law; 

(2)  if  Mason  claimed  under  the  grant  to  Captain  John  Mason, 
profert  under  seal  was  demanded  (it  was  well  known  that 
Robert  Mason  possessed  only  copies  of  the  grants  to  his  grand¬ 
father),  and  the  copies  contained  no  grants  to  revenue;  (3)  in 
any  event  the  fines  and  forfeitures  belonged  to  His  Majesty, 
who  would  doubtless  be  pleased  to  have  them  used  for  the  sup¬ 
port  of  government;  (4)  they  had  in  fact  been  so  used  under 
the  orders  of  the  President  and  Council,  and  Martyn’s  accounts 
had  been  passed  and  allowed  by  the  Assembly.11  The  defense 
seems  to  have  been  complete,  but  it  did  Martyn  no  good. 

Instead  of  relieving  Martyn  from  paying  any  part  of  the 
fifty-nine  pounds  and  more  of  judgment  and  costs  of  nearly 
five  pounds,  the  Court  of  Chancery,  Robert  Mason  presiding, 
ordered  that  the  other  members  of  the  late  Council  be  put 
under  “equitable”  contribution.  In  that  way  Cranfield  kept  his 
promise  to  “pay  them  off  if  I  can  catch  them,”  for  thus  were 
drawn  into  the  net  William  Vaughan  and  Elias  Stileman,  fel¬ 
low-members  with  Martyn  of  the  Reverend  Joshua  Moodey’s 
church,  besides  Richard  Waldron,  John  Gilman  and  Chris¬ 
topher  Hussey.12  More  of  this  case  will  appear  later. 

Sivret  v.  John  Martin  was  a  petition  to  Chancellor  Mason 
asking  for  relief  from  a  default  judgment  alleged  to  have  been 
obtained  without  notice  to  Sivret  and  upon  imperfect  process.13 

7Letter,  Vaughan  to  Nathaniel  Weare,  1  PP  531.  8Copies  of  the  common-law 

judgment  and  Martyn’s  petition  are  in  the  English  archives.  1  VP  26.  97  CP 
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The  disposition  of  the  case  is  unknown.  We  also  find  a  sort  of 
bill  for  discovery  in  this  period.14 

Langham  v.  Lee  is  a  curious  case.  It  began  as  a  suit  at  law  for 
money  that  Langham  lent  to  Lee  for  his  passage  from  London 
to  New  England.15  After  verdict  for  the  defendant,  Langham 
petitioned  the  Court  of  Chancery  for  relief.  Chancellor  Mason 
enjoined  Lee  from  prosecuting  his  judgment  for  costs.19  Lee, 
who  had  settled  at  Dover,  was  a  chemist.17  Langham  deposed 
at  Quarter  Sessions,  November  3,  1685,  that  in  England  he  saw 
Lee  clip  English  coins,  and  that  at  Dover  he  saw  him  counter¬ 
feit  a  half-crown  and  nine  shillings  New  England  money.  On 
this  story,  both  men  were  presented  by  the  Grand  Jury.18  So 
Langham  v.  Lee  was  probably  a  case  of  thieves  falling  out,  with 
little  or  no  equity  in  it. 

The  Court  of  Chancery  enforced  its  decrees  by  writ  of  execu¬ 
tion  in  some  cases.  Thus  Tucker  got  a  common-law  judgment 
against  Nichols  of  three  pounds  damages  and  costs  of  two 
pounds  five  shillings.  Chancery  reduced  both  damages  and 
costs,  and  issued  execution  against  Nichols  for  twenty-five  shill¬ 
ings  and  costs  of  thirty  shillings.19  The  case  looks  simply  like  a 
new  trial  without  jury. 

4.  equity,  1692-1700 

As  already  stated  in  Chapter  II,  Section  15,  the  judiciary  act 
of  1692  made  the  Governor  and  Council  a  High  Court  of 
Chancery,  with  general  equity  powers.  No  evidence  of  activity 
by  that  court  is  found.  When  the  courts  of  1692  were  abolished 
in  1699  under  Bellomont,  the  new  judiciary  act  made  no  pro¬ 
vision  for  a  Court  of  Chancery.  Thereafter,  for  the  rest  of  pro¬ 
vincial  times,  no  equitable  powers  seem  to  have  been  exer¬ 
cised  except  by  the  Inferiour  Court,  Court  of  Common  Pleas 
and  the  Superiour  Court  of  Judicature,  which  had  the  ancient 
power  to  chancer  forfeiture  that  the  County  Courts  had  pos¬ 
sessed  during  the  Union. 

14 Furbish  v.  Rayn,  8  CP  207.  169  CP  25.  1S9  CP  65.  179  CP  65.  189  CP  99, 
103,121,141.  199  CP  21,  41,  93. 
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5.  ADMIRALTY 

Generally,  during  the  whole  seventeenth  century,  such  mat¬ 
ters  as  sailors’  wages  were  litigated  in  the  common-law  courts. 
Twice  there  seems  to  have  been  an  Admiralty  Court  in  name, 
and  once  in  fact.  Cranfield  was  Vice  Admiral  to  H.  R.  H. 
James,  Duke  of  York,  the  Lord  High  Admiral  of  England.  In 
this  capacity,  Cranfield  conceived  that  he  had  certain  admiralty 
jurisdiction.  Thomas  Cox,  a  mariner,  petitioned  the  Vice  Ad¬ 
miral  to  have  his  wages  from  Henry  Sutton,  master  of  the  ship 
Elizabeth,  in  accordance  with  his  shipping  contract.20  Charles 
Story  became  Judge  of  Admiralty  in  1697,  but  seems  to  have 
had  nothing  to  do  in  that  office. 

6.  CUSTOMS  CASES  DURING  THE  CUTT  PERIOD 

During  the  Union  nobody  seems  to  have  paid  any  attention 
to  the  Navigation  Act,  and  the  colonists  in  New  Hampshire 
were  painfully  building  up  a  material  commerce  as  practical 
free  traders.  One  of  the  motives  of  the  Crown  in  setting  up 
New  Hampshire  as  a  royal  province  was  to  procure  obedience 
to  the  act  and  to  obtain  a  revenue  from  the  collection  of 
customs. 

The  change  to  a  royal  province  irked  many.  It  is  likely  that 
the  majority  view  was  expressed  by  an  act  of  the  Council  and 
Assembly,  March  25,  1680,  thanking  the  Massachusetts  Bay 
Colony  that  they  had  “upon  our  earnest  request  Sc  supplica¬ 
tion”  taken  the  four  towns  under  their  jurisdiction,  and  had 
ruled  them  so  well  that  they  could  not  “give  the  least  counte- 
ance  to  those  reflections  that  have  been  cast  upon  you,  as  if 
you  had  dealt  injuriously  with  us.”  The  submission  of  the 
people  of  New  Hampshire  was  now  “to  Divine  Providence,  & 
Obedience  to  His  Ma’ts  Commands,  to  whom  we  own  Allegi¬ 
ance,  without  any  seeking  of  our  own,  or  desire  of  changes.”21 
Nothing  was  said  about  customs,  but  the  context  shows  that  it 
was  in  the  minds  of  the  legislators. 

Edward  Randolph,  Collector  of  Customs,  was  charged  with 
the  enforcement  of  the  Navigation  Act  by  royal  commission. 
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His  field  was  New  England,  but  he  was  frequently  in  New 
Hampshire,  reminding  the  people  of  the  great  change  in  their 
fortunes.  Between  his  minutes  and  letters  and  the  court  records 
and  papers,  we  have  a  long  story  of  his  activities.  Shortly  be¬ 
fore  the  act  of  Assembly  just  referred  to,  Randolph  had  made 
three  seizures  in  the  Piscataqua  River. 

The  one  of  which  we  know  most  was  of  the  ketch  Provi¬ 
dence,  Mark  Hunking,  master.  On  March  16,  1679/80,  Ran¬ 
dolph  went  before  the  President  and  Council  and  informed 
that  he  had  seized  the  vessel  in  the  river  for  the  King.  As  the 
master  of  the  ketch  represented  that  he  had  broken  no  law, 
Randolph  asked  the  Council  for  a  jury  trial,  which  was  granted 
on  the  condition  that  each  party  should  give  bond  in  the  sum 
of  fifty  pounds  to  pay  costs.  The  next  day  the  master  appeared 
and  desired  that  an  issue  be  made.  Randolph  asked  for  copies 
of  certain  papers  that  the  master  had  brought  in  and  filed  with 
the  Council.  Randolph  had  shown  his  own  papers  the  day 
before  to  the  Council  and  had  then  withdrawn  them.  With 
even-handed  justice  the  Council  told  Randolph  that  after  the 
action  was  entered  he  should  have  copies  of  the  master’s  papers, 
provided  he  should  file  his  own  papers.  Otherwise  they  would 
return  the  master’s  papers,  just  as  they  had  already  returned 
Randolph’s.  The  order  was  equivalent  to  one  for  the  mutual 
discovery  of  evidence.  Hunking  then  asked  for  a  special  court, 
which  was  granted  for  March  23,  and  a  jury  of  twelve  was 
summoned  to  appear  at  nine  in  the  morning  of  that  day.  Bonds 
were  reduced  to  ten  pounds  each.22 

The  President  and  Council  sat  as  a  court  on  the  day  named 
at  the  house  of  President  Cutt  for  the  trial  of  Mark  Hunking 
v.  Edward  Randolph,  case  for  boarding  the  ketch  Providence, 
putting  the  King’s  broad  arrow  on  her  mast,  obstructing  her 
voyage,  and  causing  demurrage.  The  jury  of  twelve  were  sworn 
and  leave  was  given  to  challenge,  but  both  parties  waived  chal¬ 
lenge.  The  pleadings  were  completed,  the  evidences  were  read, 
and  the  case  committed  to  the  jury,  who  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  five  pounds  six  shillings  eight- 

22PC  14.  Randolph  charged  that  William  Vaughan  was  the  principal  owner 
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pence,  with  costs  of  eight  pounds  two  shillings  sixpence.  Execu¬ 
tion  issued.  When  the  trial  was  over,  costly  to  Randolph,  the 
Council  ordered  that  Randolph  should  have  all  of  his  original 
papers,  the  Secretary  first  taking  copies  for  the  files,  obviously 
so  that  no  evidence  should  be  lost  in  case  Randolph  complained 
to  the  home  government.  The  Council  then  called  up  Ran¬ 
dolph  for  saying,  while  pleading  his  case,  something  that  re¬ 
flected  on  a  Minister  of  State  in  England.  He  acknowledged  his 
fault  and  was  forgiven.28  Perfectly  correct  was  the  whole  con¬ 
duct  of  the  case  by  the  Court.  Randolph  must  have  departed 
with  a  mind  sorely  vexed. 

On  March  16,  1679/80,  Randolph  seized  the  ketch  Industry , 
of  Pascataqua,  with  seventy  tun  of  tobacco  bound  for  Ireland. 
She  had  not  broken  cargo,  perhaps  because  she  had  none  for 
Portsmouth,  and  had  not  made  entry.  She  was  cleared  by  a 
jury,  and  the  representative  of  His  Majesty  was  cast  for  dam¬ 
ages.24 

Philip  Severit  complained  to  the  Council  that  Randolph  had 
seized  certain  of  his  goods  irregularly.  The  Court  told  Ran¬ 
dolph  to  prosecute  his  claim  at  the  next  Quarter  Court,  or  the 
goods  would  be  freed.  When  the  appointed  day  came,  the 
Marshal  proclaimed  three  times  that  the  judges  were  ready  to 
hear  Randolph  or  his  agent.  Nobody  appeared.  The  Court 
declared  the  person  and  goods  of  Severit  to  be  free.26  Randolph 
wrote  that  he  was  too  busy  to  attend,  but  if  Severit  could  legally 
show  him  (Randolph)  that  the  seized  goods  had  been  entered 
in  England,  he  would  trouble  him  no  more.28  He  had  the 
age-long  attitude  of  the  bureaucrat  that  the  accused  must  ex¬ 
plain  or  be  cast;  the  burden  of  proof  was  not  to  be  sustained 
by  the  prosecutor.  The  Council  called  in  Randolph’s  agent  to 
report  concerning  a  seizure.27  They  could  be  as  troublesome  as 
Randolph. 

On  March  24,  1680,  Captain  Walter  Barefoote,  Randolph’s 
agent,  was  examined  by  the  Council  as  to  his  right  to  set  up 
on  Great  Island  and  demand  that  ship-entries  be  made.  The 
Council  had  determined  to  take  all  such  matters  into  their 
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own  hands.  It  was  a  decision  fraught  with  risk;  they  were 
undertaking  to  exercise  powers  that  they  could  claim  only  on 
the  theory  that  Randolph  had  no  proper  authority  as  Collector 
of  Customs,  and  that  the  authority  being  vacant,  they  could 
assume  it.  On  March  25,  the  very  day  when  the  legislature 
passed  the  act  thanking  Massachusetts,  Barefoote  again  ap¬ 
peared  before  the  Council,  which  convicted  him  of  demanding 
entries  without  the  authority  of  the  President  and  Council. 
Though  full  evidence  is  lacking,  it  is  probable  that  the  Council 
refused  to  recognize  Randolph’s  commission  on  the  ground 
that  it  was  not  impressed  with  the  Great  Seal.  Randolph  him¬ 
self  bewailed  the  fact  that  the  lack  of  that  seal  had  cost  His 
Majesty  heavily  in  customs  collections.  Besides  that  Randolph 
was  soon  to  find  himself  nearly  penniless  because  he  had  suf¬ 
fered  so  many  judgments  in  the  New  England  colonies.  Now 
the  Council  fined  Barefoote  ten  pounds  and  returned  to  him 
his  commission  by  Randolph  as  Deputy  and  the  instructions 
Randolph  had  given  him.  Henceforth,  they  ordered,  all  en¬ 
tries  and  the  fees  for  them  were  to  be  in  the  control  of  Richard 
Martyn.  Elias  Stileman  was  appointed  to  receive  the  powder 
duties  and  customs.28 

The  system  worked  thus:  Randolph  appeared  at  Portsmouth 
on  June  29,  1682,  to  inquire  why  two  supposed  ships  from 
Jersey  had  not  been  denied  entry  to  the  port.  He  asked  Naval 
Officer  Martyn  to  see  their  entries.  Martyn  refused.  President 
Waldron  was  opposed  to  the  seizure  of  the  two  vessels,  which 
Randolph  supposed  to  be  of  French  registry.20  The  President 
and  Council  were  for  free  trade.  In  1681  they  had  petitioned 
the  Lords  of  Trade  and  Plantations  to  make  Portsmouth  a  free 
port,  alleging  that  imports  were  few  and  that  the  only  exports 
were  masts,  staves,  and  other  tree-products.80 

But  we  must  not  overlook  two  cases  of  1680.  In  that  year 
Randolph  had  seized  the  sails  and  rigging  of  the  ship  Ann,  of 
Portsmouth.  They  were  worth,  he  thought,  a  hundred  pounds. 
The  jury  cast  him.  As  prosecutor,  he  claimed  from  the  home 
government  one-third  of  the  value  of  lost  seizures.  He  was 
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approaching  impoverishment  because  of  futile  expenses  and 
the  costs  taxed  against  him  by  the  courts  of  New  England,  to 
say  nothing  of  any  difficulty  he  might  have  in  collecting  his 
third.81 

In  late  1680  began  the  case  of  the  bark  Gift  of  God,  which 
Randolph  claimed  belonged  to  Guernsey  or  Jersey.  She  was 
seized  first  at  Kittery,  Maine.  There  is  no  record  of  a  prosecu¬ 
tion  of  her  by  Randolph  in  the  New  Hampshire  courts  as  of 
this  time,  and  if  there  had  been  the  result  would  have  been 
against  him.  But  in  any  event,  the  Gift  of  God  sailed  to  Boston. 
There  he  prosecuted  her  for  bringing  in  European  goods,  but 
the  Court  of  Assistants  found  that  the  twenty-five  tons  she  had 
discharged  in  Boston  were  not  European  at  all,  and  the  Court 
cast  Randolph,  stipulating  only  that  the  master  should  pay  for 
her  entry  in  the  Port  of  Boston,  he  having  landed  her  cargo 
without  paying  for  entry.82 

The  Gift  of  God  presently  returned  to  Pascataqua,  and  Ran¬ 
dolph  ordered  Walter  Barefoote  to  seize  her.  Robert  Elliot 
claimed  to  own  her.  The  seizure  was  made  in  February,  1681. 
Barefoote,  aided  by  William  Hoskins,  Thomas  Thurton,  and 
Elisha  Gunnison,  did  the  business,  and  the  King’s  colors  were 
raised  on  her  stem  directly.  Then  Barefoote  left  his  men  with 
the  ship  and  went  to  see  Elias  Stileman  who  had  been  collect¬ 
ing.  He  may  have  found  some  satisfaction  in  telling  Stileman 
that  he  had  seized  the  bark.  But  Stileman  remarked  that  Bare¬ 
foote  had  no  right  in  the  business. 

Nevertheless,  Barefoote  returned  to  the  Gift  of  God  with 
two  or  three  additional  men.  On  the  wharf  they  were  met  by 
Robert  Elliot  and  several  of  his  men.  All  went  aboard.  By  order 
of  Barefoote  the  sails  of  the  bark  had  already  been  removed 
from  the  yards  and  stowed  in  the  hold.  Elliot  ordered  Andrew 
Peterson  to  go  below  and  hand  up  the  sails.  As  Peterson  lifted 
them  up  to  the  deck,  Barefoote  with  his  cane  tapped  Peterson’s 
fingers  and  ordered  him  to  let  the  sails  alone;  they  were  the 
King’s.  Elliot  took  up  a  stick.  One  of  Barefoote’s  men  asked 
him  if  he  wanted  a  fight.  That  was  Thurton  of  whom  we  are 
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to  hear  much  more,  as  dearly  hated  a  man  as  ever  lived  in  New 
Hampshire.  Elliot  allowed  that  he  did  not  wish  to  fight. 

But  the  sails  were  taken  off  into  a  boat  by  Elliot’s  men.  Just 
then,  along  came  Stileman.  He  stood  on  the  wharf  and  called 
out,  “Strike  the  colors.”  Peterson  did  as  suggested,  upon  which 
Gunnison  attacked  Peterson.  In  the  scuffle  the  royal  jack  was 
torn.  Stileman  then  called  out,  “Heave  them  two  fellows  over¬ 
board.” 

Gunnison  thought  it  was  time  to  retreat,  and  jumped  into 
a  canoe  that  lay  alongside  with  one  of  his  fellows  in  command. 
He  turned  to  pay  his  “respects”  to  Elliot,  lost  his  balance  and 
pitched  into  the  river.  His  mate  pulled  him  out  and  they  pad- 
died  away  for  home.  Things  then  quieted  down. 

Elliot  complained  to  the  President  and  Council  against 
Barefoote,  Hoskins,  Gunnison,  and  Thurton,  charging  that  the 
deputation  from  Randolph  to  Barefoote  was  invalid  and  that 
their  acts  were  without  the  authority  of  the  President  and 
Council. 

On  March  9,  1681,  Barefoote,  Hoskins,  and  Thurton  ap¬ 
peared  and  were  examined  by  the  President  and  Council.  They 
admitted  what  they  had  done,  but  claimed  right  under  the 
deputation  from  Randolph.  In  the  opinion  of  the  President 
and  Council  the  deputation  was  worthless,  and  they  made  a 
finding  that  Barefoote  was  unable  to  show  any  law  or  statute 
giving  him  power.  But  they  told  the  culprits  that  whoever 
could  prove  the  Gift  of  God  or  any  other  vessel  to  be  forfeit- 
able  for  breach  of  any  act  of  Parliament,  they  would  inquire 
into  it  and  use  all  means  to  bring  the  matter  to  trial.  They  also 
found  that  the  three  had  acted  without  the  knowledge  of  “this 
authority”  and  were  in  contempt;  that  they  had  made  the  seiz¬ 
ure  without  showing  any  breach  of  statute,  though  such  show¬ 
ing  was  demanded;  that  they  had  occasioned  the  breach  of 
the  peace.  Barefoote  was  ordered  to  pay  a  fine  of  twenty  pounds, 
and  the  others  were  assessed  five  pounds  each.  But  every  one 
of  three  must  pay  fees  of  twenty  shillings,  upon  which  the 
fines  would  be  respited  at  the  pleasure  of  the  President  and 
Council  during  good  behavior.  The  three  were  given  back  their 
papers  and  their  evidences.  Warrants  were  to  issue  against 
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Gunnison  and  Peterson  for  tumultuous  carriage  and  swearing.88 

But  the  affair  was  not  over,  as  will  presently  appear. 

Even  if  the  game  of  the  President  and  Council  was  not  a 
candid  one,  it  was  clever.  If  the  deputies  of  a  supposed  col¬ 
lector  without  a  commission  under  the  Great  Seal  attempted 
a  seizure  and  were  beaten  up  in  the  process,  the  employees  of 
the  owner  would  hardly  be  thought,  at  least  by  a  jury,  to  be 
guilty  of  assault.  Though  Randolph  could  not  exhibit  the 
Great  Seal,  it  is  not  to  be  doubted  that  he  had  a  commission 
and  was  collector  de  facto .  The  quarrel  was  merely  over  a 
technicality  of  proof.  So  while  technically  the  Council’s  law 
was  nearly  good,  in  reality  it  was  more  than  doubtful.  The 
Council  well  knew  the  doubt,  for  they  tried  to  get  from  Secre¬ 
tary  Chamberlain  an  oath  of  secrecy  regarding  the  whole  mat¬ 
ter.  But  Chamberlain,  who  had  come  over  for  the  purpose  of 
reining  in  this  Council  of  belligerent  free  men,  refused.84 

Thurton  went  about  the  Province  declaring  that  the  Council 
were  cursed  rogues,  who  denied  the  King’s  letter  and  broad 
seal  (he  was  wrong  about  the  seal),  and  would  deny  the  King 
if  he  were  here;  he  hoped  to  see  them  all  hanged.  The  Council 
sentenced  him  to  a  month  in  Hampton  Prison;  if  he  did  not 
in  that  time  pay  a  fine  of  twenty  pounds  and  costs,  he  was  to 
be  sold  by  the  Province  Treasurer,  Richard  Martyn,  to  service 
for  the  payment  of  the  same.  He  admitted  his  wrong  and  craved 
pardon,  saying  that  he  could  not  pay,  and  promising  “God 
helping  him,  never  to  offend  in  like  nature  again.”86  For  the 
moment  the  President  had  maintained  power  by  arbitrary  ac¬ 
tion.  Heavy  retribution  was  in  store,  and  the  hand  of  arbitrary 
power  was  to  be  laid  on  them. 

7.  CRANFIELD  CALLS  THE  TUNE 

Edward  Cranfield  produced  his  commission  as  Lieutenant 
Governor  at  Portsmouth  on  October  4,  1682.  His  first  Coun¬ 
cillor  was  Robert  Mason.  Among  the  others  were  Richard 
Waldron,  late  President,  Richard  Martyn,  late  Treasurer,  and 
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William  Vaughan,  late  of  the  Cutt  Council.  Without  these 
three  strong,  though  recalcitrant,  men  the  home  government 
hardly  dared  to  risk  administration  in  New  Hampshire.  They 
thought,  however,  that  they  could  cow  them  into  pliancy.  All 
of  the  Councillors  took  the  oaths  on  the  Bible.86  They  must 
have  taken  them  uneasily,  those  un-Puritanical  oaths,  but  that 
must  have  seemed  the  price  for  keeping  themselves  in  posi¬ 
tions  where  they  might  possibly  defend  the  things  that  they 
held  dear. 

Cranfield  had  been  instructed  to  suspend  Waldron  and  Mar- 
tyn  pending  a  hearing  on  charges  made  by  Mason  that  they 
were  disloyal.  So  they  were  out  for  a  matter  of  six  weeks,  prob¬ 
ably  without  much  worry,  when  Cranfield  concluded  that  they 
were  not  disloyal,  and  restored  them  to  office.  During  those  six 
weeks,  the  Lieutenant  Governor  looked  about  with  a  surpris¬ 
ingly  unprejudiced  eye.  He  reported  to  the  Lords  of  Trade 
that  Mason  had  much  misrepresented  matters.  The  Province 
was  not  so  considerable  as  Mason  had  reported,  nor  were  the 
people  so  “humour’d.”  True,  they  were  unwilling  to  own 
Mason  as  a  proprietor;  few  or  none  would  comply.  Mason  had 
thought  to  frighten  them,  “but  finds  Himselfe  mistaken.” 
Chamberlain  and  Mason  had  urged  Cranfield  to  restrain  the 
cutting  of  timber,  but  he  had  refused.  Mason  to  the  contrary, 
the  people  would  not  incline  to  the  Church  of  England.87 

But  in  six  months’  time,  he  was  to  change  his  temper  and  to 
write  to  Sir  Lionel  Jenkins,  Secretary  of  State,  that  the  people 
“still  continue  in  a  Stubborne  humour”;  a  frigate  in  port 
would  bring  them  around.88  This  about-face  seems  to  be  con¬ 
nected  with  two  customs  cases  that  had  been  before  the  Presi¬ 
dent  and  Council.  By  late  December,  1682,  Cranfield  was  look¬ 
ing  into  the  case  of  the  Gift  of  God  and  preparing  a  prosecu¬ 
tion  of  Robert  Elliot.  On  February  18,  1682/3,  Elliot  was  cast 
in  a  suit  for  confederating,  contriving,  and  abetting  to  the 
carrying  away  and  escape  of  the  bark.  Since  she  had  departed 
after  being  freed  by  the  President  and  Council,  the  result  was 
doubtful.89  At  the  same  session  of  the  Court  Elliot  was  sued 
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in  case  on  the  charge  of  assaulting  the  King’s  officers.  He  was 
properly  found  not  guilty.40 

The  other  case  had  to  do  with  the  ketch  George ,  which  had 
been  entered  in  August,  1682,  by  the  President  and  Council. 
According  to  Cranfield’s  report  to  the  Lords  of  Trade,  she  was 
a  Scotch  vessel,  sailed  by  Scots,  and  Jaffrey  himself  was  a  Scot, 
though  he  was  a  resident  of  Portsmouth  and  a  member  of  the 
Reverend  Joshua  Moodey’s  church.  The  latter  fact  was  sus¬ 
picious,  if  not  sinful,  in  the  eyes  of  the  officials  from  England. 

The  circumstances  of  the  entry  by  the  President  and  Council 
in  August,  1682,  were  related  in  the  deposition  of  Richard 
Martyn,  sworn  in  court  on  December  29,  1682.  As  the  officer 
appointed  by  the  President  and  Council  to  receive  entries, 
he  was  asked  by  Comins,  the  master,  and  Jaffrey  to  take  the 
entry.  He  examined  them.  Comins  said  that  Jaffrey  was  the 
owner  and  an  Englishman,  that  three-quarters  of  the  crew 
were  English,  and  he  would  swear  to  it.  Martyn  was  cautious; 
he  wrote  to  Major  Waldron  to  come  down  from  Dover.  The 
two,  with  other  councillors,  went  to  Great  Island  and  ques¬ 
tioned  Comins,  who  produced  no  certificate  but  again  asserted 
that  the  crew  were  legal.  Nathaniel  Fryer  then  said  that  the 
ketch  was  the  James ,  built  at  Pascataqua,  and  Jaffrey  produced 
a  bill  of  sale  of  the  ketch  to  him.  Comins  and  another  testified 
to  the  bill  of  sale  as  subscribing  witnesses.  The  case  seemed 
genuine,  and  the  President  and  Council  ordered  Martyn  to 
take  the  entry,  which  he  did.41 

The  examination  was  important,  because  foreign  ships,  not 
built  in  His  Majesty’s  dominions,  could  have  entry  only  upon 
the  payment  of  duties,  and  proof  that  three-fourths  of  the  crew 
were  English,  Irish,  or  from  His  Majesty’s  plantations.42 

At  this  time  Cranfield  made  his  first  mistake  of  arbitrary 
power.  His  commission  authorized  the  setting  up  of  such  courts 
as  “you  8c  they  shall  think  fitt  8c  necessary.’’48  This  authorization 
followed  almost  immediately  after  a  grant  of  power  to  the 
Council  and  Assembly  to  join  with  Cranfield  in  fixing  the 
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laws  of  the  Province.  A  fair  interpretation  is  that  the  popular 
Assembly  shared  in  the  power  to  set  up  courts.  But  Cranfield 
himself  created  a  special  court  to  try  the  case  of  the  George, 
which  was  apparently  again  in  port. 

The  process  used  for  summoning  the  jury  was  something 
new  in  New  Hampshire;  it  commanded  the  officer  to  summon 
certain  named  jurors.44  Robert  Comins,  master,  and  George 
Jaffrey,  owner,  were  summoned  to  appear  and  defend.46  How¬ 
ever  suspicious  the  circumstances  that  led  to  the  entry  of  the 
George,  the  facts  on  their  face  seemed  to  justify  the  President 
and  Council,  provided  they  could  believe  them.  The  only  other 
extant  evidence  is  the  deposition  of  Richard  Chamberlain,  who 
testified  that  Jaffrey  offered  to  give  a  bond  to  prove  that  the 
ketch  was  built  in  England,  but  failed  to  come  on  the  appointed 
date  to  execute  it.46  Some  of  the  testimony  was  on  hearsay,  but 
that  did  not  matter.  The  jury  seems  to  have  had  a  clear  duty 
to  decide  whether  to  believe  Richard  Martyn  or  to  take  Richard 
Chamberlain’s  testimony  as  blackening  Jaffrey  completely.  The 
verdict  was  for  the  defendants. 

Cranfield  could  understand  a  verdict  against  the  King  only 
on  the  ground  that  the  jury  included  four  members  of 
Moodey’s  church.  As  he  wrote  to  the  Lords  of  Trade  the  next 
day,  he  must  have  orders  to  remove  the  preachers.  However, 
he  added,  the  jury  “having  some  dread  on  them’’  (he  had 
threatened  on  hearing  the  verdict  to  have  them  attainted),  had 
asked  leave  to  mend  their  verdict,  it  not  yet  having  been  re¬ 
corded  by  the  complaisant  Chamberlain.  Cranfield  graciously 
gave  leave  for  amendment,  and  the  jury  condemned  the  vessel. 
This,  Cranfield  told  the  Lords  of  Trade,  would  “terrify  succeed¬ 
ing  Juries.”  He  was  sorry,  he  said,  to  find  the  people  “so  farr 
short  of  what  they  first  professed.”47  He  had  brought  his  hand¬ 
picked  jury  over  only  under  duress.  That  he  could  be  so  self- 
satisfied  when  reporting  his  victory  to  the  home  government  is 
sufficient  commentary  upon  their  temper  and  their  moral  and 
political  standards.  The  reformed  verdict  in  Edward  Randolph 

“6  CP  263.  421,  425,  427.  4S6  CP  339.  466  CP  415.  47JSJ  129.  The  suspicion 
against  Jaffrey  caused  Moodey  to  take  the  matter  up  under  church  discipline. 
Jaffrey  admitted  that  he  lied,  but  that  did  not  lessen  Cranfield’s  hatred  of 
Moodey.  FB  104-105. 
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in  behalf  of  the  King  v.  The  Ketch  George  reads  for  the  plain¬ 
tiff,  “the  said  Ketch  being  not  qualified  accordaing  to  Law.”48 

But  the  ketch  had  already  disappeared.  Cranfield  had  ordered 
Captain  Elias  Stileman,  commander  at  the  fort,  to  stop  all 
vessels,  big  and  little,  that  attempted  to  leave  the  harbor  with¬ 
out  the  Lieutenant  Governor’s  permission.  Stileman  in  writing 
had  ordered  Richard  Abbot,  gunner  at  the  fort,  to  fire  on  any 
such  boat.49  Ten  days  before  the  trial,  the  ketch  George  sailed 
out  in  broad  daylight,  and  not  a  shot  was  fired.  The  Governor 
removed  Stileman  as  incompetent,  and  thought  that  his  guilt 
was  proved  by  the  fact  that  Stileman  also  was  a  member  of 
Moodey’s  church.  He  appointed  Barefoote  to  succeed  Stile¬ 
man.60  So  we  find  writs  of  Randolph  against  Stileman  and 
Comins  for  confederating  to  carry  away  the  ketch.61  Though 
returnable  at  another  special  court,  they  were  actually  tried 
at  the  Court  of  Pleas,  which  was  the  “regular”  court  set  up  by 
Cranfield  without  legislative  authority,  and  therefore  to  be 
regarded  as  illegally  constituted. 

After  the  case  of  the  George ,  there  seems  to  have  been  small 
difficulty  in  finding  juries  to  give  verdicts  for  the  King  in 
customs  cases.  In  September,  1683,  a  jury  found  for  the  King 
in  the  case  of  the  sloop  Massachusetts  and  a  butt  and  a  quarter 
of  Malaga  wine,  which  were  thereupon  taken  in  execution 
and  appraised.63  Another  case  in  1684  presented  some  difficulty. 
Some  tobacco  had  been  seized  from  the  ketch  Diligence  and 
stored  in  William  Vaughan’s  warehouse.68  When  the  tobacco 
was  not  delivered,  James  Sherlock,  Attorney  General,  proceeded 
against  Vaughan.  The  jury  returned  a  verdict  for  Vaughan. 
Thereupon  Sherlock  brought  a  bill  of  attaint  against  each  and 
every  juror  and  joined  Vaughan  as  a  defendant.64  The  result 
must  have  been  a  verdict  against  Vaughan  which  he  “appealed” 
to  London. 

Judging  from  what  we  know  of  the  control  exercised  over 
jurors  in  those  years,  Vaughan  must  have  had  an  air-tight 
defense.  And  it  is  hardly  likely  that  the  jury  that  tried  the 

484  CP  293.  4e6  CP  321.  B0JSJ  129;  FB  464.  B16  CP  263,  411.  B27  CP  259,  260, 
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case  would  have  been  cast  by  a  jury  of  attaint  unless  the  latter 
had  been  packed,  corrupted,  or  scared.60 

But  the  Governor  and  Randolph  won  their  fight  for  re¬ 
stricted  trade  within  the  Navigation  Act  at  a  cost  they  did 
not  foresee.  Pascataqua  became  a  dead  port.  Vessels  ceased  to 
trade  there  and  went  to  Massachusetts,  where  jurors  were  un¬ 
der  no  pressure  not  to  cast  the  King.  After  twelve  months  of 
this  ruinous  competition,  Cranfield  decided  that  he  must  do 
something  if  he  was  to  survive.  Having  by  arbitrary  power 
nearly  ruined  the  Port  of  Pascataqua,  he  as  arbitrarily  sus¬ 
pended  the  Navigation  Act  in  part,  and  proclaimed  that  Massa¬ 
chusetts  craft  could  clear  from  that  port  by  his  license,  and 
that  all  vessels  arriving  from  British  plantations  might  clear 
with  cargo  for  any  other  plantation  upon  the  payment  of  a 
trifling  charge  called  powder  money.66 

As  for  Edward  Randolph,  his  predicament  was  serious.67  It 
was  apparent  that  the  administration  of  law  in  the  Cranfield 
manner  was  more  oppressive  than  the  administration  under 
the  jurisdiction  of  “Unbending  Puritans,”  which  had  been 
one  of  the  chief  causes  of  the  erection  of  the  Province  of  New 
Hampshire. 

8.  customs  cases,  1692-1700 

At  the  end  of  the  century,  jurors  were  once  more  free  men, 
and  they  favored  the  free-trade  ambitions  of  the  Province  as 
often  as  possible.  One  pretty  clear  case  they  had  to  decide  for 
the  Crown.  On  March  8,  1698/9,  Sampson  Sheafe,  Deputy  Col¬ 
lector  and  Searcher,  came  into  Common  Pleas  and  exhibited 
an  information  for  the  forfeiture  of  goods  landed  at  New  Castle 
(Great  Island)  without  the  knowledge  of  any  customs  officer 
and  without  entry  being  made.  The  smuggled  goods  were 
strangely  assorted:  four  pieces  of  royals  canvas,  sixteen  pieces 
or  remnants  of  linen  cloth,  and  thirty-one  cod-lines.  They 
were  ordered  sold.68 

BBSomehow  Cranfield  got  a  judgment  against  the  Diligence  and  her  owners, 
a  copy  of  which  is  in  the  English  archives.  1  VP  30.  68 1  PP  463,  464.  B7Some 
clever  verses  concerning  this  predicament  are  in  3  Farmer  &  Moore,  Historical 
Collections,  30.  B8MB  82. 
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There  was  humiliation  for  Sheafe  when  he  went  after  the 
more  important  cargo  of  the  pink  Hopewell  of  Jersey,  also 
seized  at  New  Castle.  He  alleged  that  she  was  not  plantation- 
built  and  that  she  belonged  to  none  of  His  Majesty’s  subjects 
of  Asia,  Africa,  or  America,  or  to  the  people  of  England,  Ire¬ 
land,  the  “Dominion  of  Whales”  [Wales],  or  the  town  of 
Berwick-on-Tweed.  The  cargo  was  interesting.  There  was  a 
hogshead  containing  a  variety  of  goods  —  twine,  children’s 
whistles,  whetstones,  boxes,  children’s  toys,  fringes,  thimbles, 
metal  buttons,  combs,  razors,  Bibles,  playing  cards,  “and  Sun¬ 
dry  Other  Sorts  of  Haberdashery.”  Then  there  was  a  barrel 
containing  pouch-locks,  fire-tongs,  and  hammers.  Three  boxes 
had  gloves,  stuffs,  women’s  wear,  metal  buttons,  “Tufts  and 
Ribbands,”  besides  “other  Haberdashery  ware  or  millinery 
ware.”  That  was  the  light  freight.  For  heavy,  there  were  sixty- 
three  Elephants’  “Teeth”  weighing  nine  hundred  pounds  and 
eleven  thousand  pounds  of  Guinea  wood. 

The  case  went  to  the  jury,  who  brought  in  a  verdict  of  not 
guilty.  The  information  was  then  dismissed  “by  reason  of  itts 
being  ffaulce.”  Sheafe  angrily  claimed  an  “appeal.”  The  Court 
demanded  an  appeal  bond,  which  Sheafe  refused  to  give.  So 
there  was  no  “appeal,”  and  the  property  was  turned  over  to 
the  claimant,  James  Montis.69 

There  was  probably  a  reason  for  calling  the  case  false.  Sheafe 
was  charged  at  the  Sessions  with  taking  excessive  fees  in  an¬ 
other  matter.  He  said  it  was  all  a  mistake,  as  he  did  not  have 
the  book  of  the  laws  by  him  at  the  time.  So  it  is  a  good  guess 
that  he  seized  the  Hopewell  after  being  refused  entry  fees  that 
he  had  mistakenly  demanded.  The  order  in  that  other  case 
was  that  Sheafe  make  satisfaction  and  pay  costs.  An  execution 
issued.  Sheriff  William  Ardell  brought  Sheafe  into  the  Com¬ 
mon  Pleas  with  a  writ  of  delivery.  He  caused  the  Clerk  to  read 
the  execution  in  open  court,  “Indorsed  on  the  backsid  of  the 
Execution,”  and  desired  that  it  might  be  filed.  Then  the  Clerk 
made  a  strange  minute:  “putting  up  my  Papers,  the  said 
Ardell  Snatched  out  of  my  hand  ye  Said  Execucon,  and  Tore 
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itt.  I  requested  of  ye  Court  what  I  should  doe  in  yt  Matter. 
Ye  Court  Gave  Consent  yt  ye  sd  Ardell  Should  have  the  Ex- 
ecucon,  for  they  had  nothing  to  doe  with  itt  Neither  had  any¬ 
thing  to  Say  to  Mr  Sampson  Sheafe.”90  Such  as  Sheafe  never  had 
much  local  respect. 
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1.  PROBATE  JURISDICTION  DURING  THE  UNION 

One  of  the  most  striking  innovations  of  the  judicial  system 
of  Massachusetts  was  the  assignment  to  the  courts  of  common 
law  of  jurisdiction  over  matters  of  probate.  It  was  suggested 
by  the  late  Albert  S.  Batchellor,  an  admirable  historical  scholar, 
that  one  of  the  reasons  why  the  New  Hampshire  towns  were 
willing  to  go  under  the  jurisdiction  of  Massachusetts  was  the 
probable  lack  of  power  in  the  three  towns  not  already  under 
that  jurisdiction  to  settle  the  estates  of  deceased  persons.1  While 
it  may  be  true  that  Strawberry  Bank  and  Exeter  exercised  no 
probate  jurisdiction,  it  is  highly  probable  that  Dover  did. 

An  important  record,  for  present  purposes,  was  made  at 
Dover  in  1643,  after  the  Union  was  in  operation.  That  is  the 
record  of  the  inventory  of  the  estate  of  John  Phillips.2  The 
inventory  bore  date,  however,  of  March  20,  1641.  If  by  this 
was  meant  the  March  when  1641  ended  and  1642  began,  as 
seems  likely,  it  would  be  called  by  us  March,  1642.  That  was 
after  the  Union  began,  but  before  any  court  was  held  under 
the  Union  in  Pascataqua,  the  first  term  being  on  July  28,  1642. 
Consequently  it  is  clear  that  no  court  of  the  Union  had  acted 
on  the  Phillips  estate  before  the  inventory  was  taken.  On  that 
July  28,  1642,  the  Pascataqua  Court  appointed  a  committee 
to  sell  the  goods  of  the  estate,  to  pay  the  debts  of  the  deceased, 
and  to  make  return  of  the  overplus,  if  any,  to  the  court.8  This 
is  the  earliest  probate  record  found  in  New  Hampshire. 

It  is  to  be  observed  that  the  inventory  had  been  taken  before 
there  was  any  court  of  the  Union  to  appoint  an  administrator 
and  order  the  taking  of  the  inventory.  It  is  likely  that  some 
prior  action  had  been  taken.  It  may  be  inferred  that  the  Dover 
Town  Court  had  done  something  about  the  estate,  or  some 
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other  local  authority  had  done  so  and  left  no  record  of  it. 
Though  full  proof  is  lacking,  this  theory  seems  as  probable  as 
that  advanced  by  Mr.  Batchellor. 

Though  the  common-law  courts  had  probate  jurisdiction, 
probate  practice  had  little  likeness  to  common-law  practice.  It 
was  astonishingly  like  what  we  now  follow.  Between  trials, 
while  the  standing  jury  was  out,  the  County  Court  might  grant 
administration,  admit  a  will  to  proof,  receive  an  inventory,  or 
settle  an  account.*  The  Probate  Records  of  Rockingham  Coun¬ 
ty,  1655-1698,  cover  a  period  nearly  a  century  before  the  or¬ 
ganization  of  that  county.  They  appear  to  be  a  modern 
transcript  of  data  gathered  from  the  records  and  files  of  the 
courts  of  the  Union  and  of  the  later  courts  to  the  end  of  the 
century.  In  some  instances  errors  appear  to  have  been  made. 
But  the  volumes  do  include  some  material  not  found  in  orig¬ 
inal  records  and  papers  now  extant.  Though  we  have  nearly 
no  records  of  the  Court  of  Associates,  it  is  possible  to  recon¬ 
struct  some  of  the  probate  business  of  that  court  from  these 
volumes,  as  well  as  from  the  extant  originals.  With  these,  plus 
the  records  and  files  of  Norfolk  County,  largely  available,  pro¬ 
bate  practice  becomes  an  open  book. 

2.  DISTRIBUTION  OF  PROBATE  POWERS  TO  1679 

Since  the  County  Court  had  the  real  control  in  probate  mat¬ 
ters,  some  method  had  to  be  found  to  avoid  the  inconveniences 
arising  from  the  fact  that  in  Pascataqua  the  court  sat  only  an¬ 
nually.  The  methods  adopted  are  interesting. 

Thus  we  find  a  single  judge  permitted  to  take  the  oaths  of 
the  witnesses  to  a  will,  though  the  allowance  of  the  will  had 
to  be  made  thereafter  in  court.4 5  Why  a  single  magistrate  was 
not  permitted  to  approve  a  will  in  vacation-time  we  do  not 
know.  Grant  of  administration  or  proof  of  a  will  might  be 
made  in  Pascataqua,  however,  during  vacation  of  the  County 
Court,  but  only  if  in  the  Court  of  Associates  or  in  a  “Meeting 
of  the  Commissioners.”6 


4For  example,  2  PD  1,  2.  61  PR  61,  64,  149.  61  PR  98,  105,  147;  2  PD  85a, 
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The  Court  of  Associates,  it  will  be  remembered,  consisted 
of  the  local  judges  sitting  without  Massachusetts  judges  as  a 
rule.  The  commissioners  were  possibly  identical  with  the 
members  of  the  Court  of  Associates.  The  commissioners  met 
at  any  time  when  there  was  a  need,  rather  than  in  fixed  terms 
as  did  the  Court  of  Associates,  and  that  may  be  the  sole  prac¬ 
tical  distinction.  The  commissioners  might  meet  at  either 
Dover  or  Portsmouth,  as  convenience  suggested.  Usually  the 
record  speaks  of  a  “Meeting  of  the  Commissioners,”  but  we 
find  “a  meeting  of  the  associates  &  Clarke”  at  Portsmouth  on 
May  13,  1664,  for  probate  business  only.7  Commonly  two  to 
four  commissioners  attended,  with  the  Clerk  of  the  County 
Court.  Sometimes  only  those  appeared  who  resided  in  the 
town  where  the  session  was  held;  sometimes  commissioners  at¬ 
tended  from  both  towns.8  After  the  will  was  proved  or  adminis¬ 
tration  granted,  the  commissioners  or  associates  could  do  no 
more  than  order  that  an  inventory  be  filed  at  the  next  County 
Court.  There  only  could  further  probate  business  be  done,  un¬ 
less  that  Court  made  a  reference  for  a  particular  purpose.9 

3.  inventory;  widow’s  allowance; 

DISTRIBUTION 

Upon  the  filing  of  the  inventory  and  its  verification  in  the 
County  Court  (at  first  inventories  could  not  be  sworn  to  out 
of  court),  it  became  the  practice  for  the  Court  to  enjoin  the 
representative  of  the  deceased  to  bring  into  court  any  further 
estate  later  coming  to  his  knowledge  so  that  it  might  be  added 
to  the  inventory.10  The  allowance  to  the  widow  was  often  made 
at  the  same  time  the  inventory  was  filed.  She  might  be  told 
that  she  could  have  all  of  the  movables  for  herself  forever,  and 
the  whole  estate  for  bringing  the  children  up  during  the  court’s 
pleasure.11  Or  she  might  be  told  to  pay  the  debts  and  bring  up 
the  children  to  such  an  age  that  they  might  respectively  choose 
guardians;  she  meanwhile  to  have  the  movables,  besides  dower 
of  one-third  of  the  land  for  life,  with  the  profits  of  the  whole, 
until  the  children  reached  the  age  mentioned,  meantime  suf- 
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fering  no  strip  or  waste,  the  lands  to  be  divided  according  to 
law  when  the  children  attained  the  age  of  free  choice.1*  In 
some  instances  guardians  were  appointed  immediately  for 
children  old  enough  to  nominate  them.18  In  such  cases  the 
guardians  were  ordered  to  apprentice  their  wards,  while  the 
widow  was  allowed  money  and  plate  of  a  fixed  value  and  such 
household  goods  as  a  designated  judge  might  think  necessary 
for  her  comfort,  with  the  use  of  such  part  of  the  house  as  she 
chose;  the  remainder  to  be  divided  at  her  death  amongst  the 
surviving  children,  with  a  double  portion  to  the  eldest  son,  by 
a  committee  appointed  to  see  the  division  performed.14 

This  elastic  practice  tended  with  the  years  to  fall  into 
grooves.  It  was  soon  apparent  that  an  injunction  to  bring  in 
goods  discovered  after  inventory  was  not  always  sufficient,  and 
that  administrators  and  executors  ought  to  give  security.  By 
the  end  of  the  Union,  the  courts  were  requiring  bonds  to  pay 
debts  and  to  administer  according  to  law.16  A  bond  in  point  was 
given  in  1674  in  the  amount  of  the  inventory.18 

There  was  sometimes  confusion  as  to  the  county  of  jurisdic¬ 
tion.  Edward  Hilton  lived  in  Norfolk  and  his  estate  was  there, 
though  he  had  formerly  lived  in  Pascataqua.  It  had  always 
been  supposed  that  his  farm  south  of  the  Great  Bay  was  in 
Dover.  His  sons  obtained  administration  in  Pascataqua  and, 
it  was  charged,  kept  their  sisters  out  of  their  distributive  shares. 
A  petition  of  the  sisters’  husbands  sought  relief,  though  ad¬ 
dressed  to  Pascataqua  County  Court  and  expressing  doubt  as 
to  the  possibility  that  Norfolk  had  it.  The  Court  apparently 
did  not  share  the  doubt,  for  they  ordered  the  administrators 
to  “bring  in  next  County  Court  an  acct  of  ye  estate  for  a  right 
division  of  it.”17 

Even  as  late  as  1679  the  Pascataqua  Court  made  one  of  those 
early-stage  decrees  of  distribution  to  which  we  have  referred. 
They  ordered  the  whole  estate  of  Richard  Stileman  to  remain 
in  the  hands  of  the  widow-administratrix  during  the  minority 
of  her  son  Richard.  Certain  amounts  were  ordered  to  be  paid 
to  three  daughters  at  stated  times.  The  son  was  to  have  the 

121  PR  195.  18The  age  was  14.  LM  1660,  121.  “1  PR  215-217.  1B1  PR  199- 
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house  and  lands,  allowing  his  mother  a  half  for  her  life,  but 
entering  into  control  when  he  came  of  age.18 

By  the  end  of  the  period,  executors  other  than  widows  were 
chafing  under  the  necessity  of  continuing  to  act  until  legatees 
came  of  age.  So  we  find  the  father  of  minor  legatees,  whose 
mother  was  executrix,  asking  for  a  guardian  to  secure  and  im¬ 
prove  the  legacies  for  the  benefit  of  the  children.19  Practice 
was  already  moving  towards  the  modern  theory.  One  other 
inconvenience  deserves  mention:  the  county  courts  could  not 
grant  licenses  to  sell  real  estate;  only  the  General  Court  of  the 
Bay  had  that  power  during  the  Union.20 

4.  PROBATE  REFERENCE 

Though  the  County  Courts  held  a  firm  hand  over  the  ad¬ 
ministration  of  estates,  the  Pascataqua  Court,  after  disallowing 
an  imperfect  will,  and  granting  administration  to  the  widow, 
might  order  her  to  bring  her  account  in  at  the  next  Court  of 
Associates,  “to  settle  the  same  as  near  as  they  can  to  the  mind 
of  the”  deceased.21  Or  they  might  appoint  a  committee  to  make 
a  division  of  an  estate.22  The  Court  of  Associates,  in  case  of 
lack  of  authority  by  reference,  declined  to  order  distribution. 
The  County  Court  thereupon  ordered  that  each  party  choose 
a  man,  the  Court  naming  a  third,  to  audit  the  executor’s  ac¬ 
count  and  recommend  a  settlement  to  the  next  County  Court.28 
That  Court  thus  kept  control  of  the  situation.  Even  a  written 
family  settlement  of  an  estate  required  the  approval  of  the 
Court.24  On  one  occasion  the  Court  of  Associates  made  a  de¬ 
cree  of  distribution,  though  probably  by  reason  of  a  reference.25 

With  a  minimum  of  statutory  rule,  the  county  courts  worked 
out  a  convenient  and  elastic  system.  It  was  the  essence  of  the 
practice  we  now  know.  In  some  respects  the  courts  could  make 
shorter  work  than  they  do  now,  either  because  of  the  lack  of  a 
statute  or  because  there  was  a  statute  such  as  we  do  not  have 
now.  For  example  of  the  latter  sort,  a  statute  gave  to  the  coun¬ 
ty  courts  general  powers  to  see  that  ministers  were  supported. 
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So  when  Reverend  John  Rayner  died,  the  Pascataqua  County 
Court  simply  ordered  the  Town  of  Dover  to  pay  to  the  admin¬ 
istratrix  the  balance  of  Rayner’s  maintenance  within  six 
months.28  She  was  not  left  to  a  drawn-out  suit  at  common 
law. 

5.  NOTICE  IN  PROBATE  MATTERS 

The  inventive  spirit  of  the  seventeenth  century  was  illus¬ 
trated  in  the  matter  of  probate  notice.  The  courts  were  com¬ 
mon-law  courts,  familiar  with  the  rule  that  jurisdiction  over 
civil  suits  or  criminal  prosecutions  could  not  be  taken  unless 
the  defendant  had  been  summoned  to  appear  and  answer.  Yet 
our  courts  never  tried  to  rest  the  validity  of  their  probate  pro¬ 
ceedings  and  judgments  upon  formal  notice. 

Circumstances  forced  them  to  ignore  notice  of  the  usual  sort 
in  such  matters.  The  heir  or  legatee  of  a  deceased  person  was 
frequently  a  resident  of  Old  England.  Or  he  might  be  at  sea, 
on  an  extended  voyage.  If  in  the  colonies,  he  might  be  living 
in  Connecticut  or  Virginia.  Migration  had  changed  the  family 
picture.  It  was  no  longer  general  for  the  English-born  family, 
part  of  which  had  migrated,  to  be  a  close-knit  group,  mostly 
in  the  same  shire,  even  if  not  confined  to  the  same  or  adjoin¬ 
ing  parishes.  Even  an  heir  in  New  Hampshire  might  be  non 
compos  mentis  or  a  minor.  The  latter  was  the  usual  case  as  to 
the  children  of  the  deceased.  It  was  impossible  in  many  cases 
to  have  the  effective  notice  required  in  common-law  practice, 
and  in  most  cases  it  would  delay  settlement  of  the  estate,  which 
was  the  business  at  hand. 

Whether  or  not  the  courts  recognized  the  theory  of  actions 
in  rem,  it  must  have  been  clear  that  the  estate  was  a  thing  that 
must  be  cleaned  up  promptly  if  the  rights  of  creditors  and 
others  interested  were  to  be  protected.  The  conception  must 
have  been  that  settlement  could  not  rest  upon  notice,  which, 
if  it  ever  reached  the  interested  parties,  might  delay  settle¬ 
ment  for  a  long  time.  Possibly  the  colonists  had  known  of 
probate  practice  in  England  without  notice;  as  to  that  the 
author  has  found  nothing.  However  it  happened,  the  county 
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courts,  during  the  Union,  acted  realistically,  with  scarcely  a 
trace  of  notice  to  the  interested  parties.  Only  later  would  we 
become  casuist  and  conceive  of  “constructive  notice,”  so  that 
interested  parties  should  be  fictitiously  regarded  as  notified, 
though  actually  ignorant  of  any  proceeding  affecting  them  or 
their  rights. 

In  1678,  as  the  Union  was  about  to  end,  there  was  settled  a 
typical  estate,  that  of  Benjamin  Swett,  of  Hampton.  The  widow 
asked  the  court  for  a  settlement.  The  eldest  son  was  ordered 
to  have  certain  land  and  a  horse.  He  came  voluntarily  into 
court  and  said  that  he  was  satisfied.  That  disposed  of  his  in¬ 
terest,  upon  any  theory,  but  there  were  eight  other  children, 
all  minors.  No  notice  was  given  to  them,  yet  the  Court  ordered 
the  whole  estate  to  remain  in  the  hands  of  the  widow-adminis¬ 
tratrix  during  their  minority,  their  portions  to  be  paid  to 
them  when  they  were  of  age.27 

In  the  earlier  years,  the  court  gave  such  children  no  security 
for  the  correct  final  distribution  other  than  a  mere  order  mak¬ 
ing  their  future  shares  a  charge  on  the  real  estate.  Gradually, 
as  already  noted,  the  usual  practice  of  requiring  bond  from  the 
administratrix  with  sureties  for  an  inventory  led  to  the  broader 
bond  for  proper  administration.  Sometimes,  particularly  when 
the  mother-administratrix  had  remarried,  guardians  were  ap¬ 
pointed  for  the  children,  and  guardians  always  gave  bond.  In 
the  subject  of  guardianship,  the  impression  is  that  that  our 
courts  were  advanced  as  compared  with  the  English  courts. 

The  estate  of  Thomas  Barnard,  Sr.,  of  Hampton,  1677,  fur¬ 
nishes  the  only  known  case  of  any  sort  of  notice,  other  than 
that  to  creditors  later  to  be  mentioned,  that  has  been  found 
prior  to  1680.  The  widow  was  appointed  administratrix,  “and 
she  with  as  many  of  her  husband’s  children  as  she  could  get 
were  ordered  to  come  to  the  next  Salisbury  court  for  a  division 
of  the  estate  between  the  children  and  the  widow.”  All  of  the 
nine  children  were  over  twenty-one.  Only  four  of  them  ap¬ 
peared.  Some  of  them  asked  for  a  division,  which  was  ordered 
to  be  made  by  commissioners  appointed  by  the  Court.28  Ap- 
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parently  such  notice  as  was  given  rested  on  the  Court’s  favor, 
and  did  not  become  the  basis  of  the  validity  of  the  judgment 
rendered.  The  Court  left  it  to  the  administratrix  to  get  in  as 
many  children  as  she  could.  Over  such  oral,  informal  notice  as 
she  gave,  the  Court  had  no  directive  control. 

There  was  no  statutory  provision  of  any  sort  for  probate 
notice  until  1677.  That  was  for  constructive  notice  only.  The 
act  provided  that  if  an  estate  were  insolvent,  the  County  Court 
should  appoint  commissioners  to  receive  and  examine  the 
claims  of  creditors.  This  original  of  our  present  statute  re¬ 
quired  the  commissioners  to  give  notice  by  publication,  which 
in  those  days  without  newspapers  meant  posting.  One  notice 
must  be  put  up  in  the  most  public  place  in  Boston,  one  more 
in  the  town  where  the  deceased  had  lived,  and  one  in  each  of 
the  three  next  adjoining  towns.  These  notices,  like  our  modern 
commissioners’  notices,  called  on  creditors  to  prove  their 
claims  within  a  fixed  number  of  months.  If  they  failed  to  do 
so,  their  claims  were  barred  except  as  against  some  uninven¬ 
toried  assets  of  the  deceased  later  found.20  The  act  was  a  mere 
statute  of  limitation.  It  did  not  confer  jurisdiction;  the  courts 
continued  to  exercise  jurisdiction  over  the  settlement  of  es¬ 
tates,  as  they  had  exercised  it  for  over  a  generation,  and  to 
make  judgments  without  any  regular  notice.  It  is  believed 
that  the  validity  of  probate  judgments  never,  in  the  seven¬ 
teenth  century  or  since,  has  depended  upon  any  notice  except 
such  as  statute  has  prescribed  or  the  court  has  granted  in  dis¬ 
cretion.  Even  in  the  matter  of  constructive  notice,  however, 
the  Massachusetts  act  of  1677  appears  to  have  been  original, 
and  it  seems  to  have  been  a  full  century  later  before  the  British 
Parliament  provided  for  any  notice  upon  probate  accounting. 

6.  PROBATE  JURISDICTION  AFTER  1679 

Under  the  Cutt  Commission,  the  President  and  Council  had 
general  judicial  powers.  So  we  find  them  assuming  probate  ju¬ 
risdiction  and  appointing  administrators.80  But  the  Quarter 
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Court,  composed  of  the  same  judges,  exercised  concurrent 
jurisdiction  in  probate.*1 

Cranfield  was  Ordinary  while  he  stayed  in  New  Hampshire. 
After  he  left.  Deputy  Governor  Barefoote  acted  in  that  capaci¬ 
ty.  Richard  Chamberlain  acted  as  Register  of  Probate,  but 
signed  as  Secretary  or  Clerk.82  Probate  practice  changed  hardly 
at  all.  The  administrator’s  bond  was  somewhat  developed;  a 
surety  was  required  (sometimes  on  a  mere  oral  recognizance), 
and  the  condition  was  to  return  an  inventory  within  a  month 
and  to  administer  according  to  law.83  The  bond  had  become  a 
permanent  requirement,  and  in  substance  was  much  like  that 
of  the  present  day,  though  simpler. 

To  this  period  belongs  the  first  known  process  against  an 
administrator  of  his  own  wrong,  in  the  estate  of  Clement  Rum- 
ley,  late  of  Dover,  who  was  indebted  to  the  complainants.  It 
began  curiously,  with  a  criminal  complaint  by  John  Shipway 
and  John  Partridge  against  Thomas  Pickering,  who  was  sum¬ 
moned  to  appear  and  show  cause  why  their  claim  should  not 
be  satisfied  out  of  the  goods  of  Rumley’s  that  Pickering  had 
seized.84  The  result  does  not  appear. 

In  the  time  of  Dudley  and  Andros,  the  President  of  the 
Council  acted  as  Supreme  Ordinary,  sitting  in  Boston.  But 
Dudley  had  the  power  to  appoint  a  Probate  Judge  for  New 
Hampshire.88  Andros  permitted  the  New  Hampshire  Court 
of  Pleas  to  examine  witnesses  to  wills  and  to  certify  their  oaths 
with  the  wills  to  the  Secretary’s  office  at  Boston  for  approval 
there,  except  that  if  a  will  involved  no  more  than  fifty  pounds 
the  Court  in  New  Hampshire  could  allow  it.  During  vacation 
of  the  Court  of  Pleas,  a  judge  of  that  Court,  with  two  Justices 
of  the  Peace,  could  thus  act  on  wills.  If  there  was  a  will  con¬ 
test,  the  Court  (or  the  Judge  and  Justices  of  the  Peace)  might 
determine  the  matter,  subject  to  an  “appeal”  to  Andros  or  to 
any  person  commissioned  by  him.  Jury  trial  was  apparently 
unnecessary  in  such  cases.  Administration  on  estates  of  not 
more  than  fifty  pounds  could  be  granted  by  like  authority, 
subject  to  like  “appeal.”  The  Court  could  also  take  oaths  to 
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inventories.80  This  was  an  odd  mingling  of  the  English  Ordi¬ 
nary  with  the  jurisdiction  of  the  common-law  court  under  the 
Massachusetts  system.  Even  Andros,  representative  of  preroga¬ 
tive,  had  to  make  concessions  to  local  tradition  and  conveni¬ 
ence. 

During  the  Reunion,  1689-1692,  two  magistrates  of  the  court 
had  probate  jurisdiction.87 

With  1692,  we  approach  the  organization  of  the  modern 
Probate  Court.  For  the  first  year  of  Samuel  Allen’s  term,  Lieu¬ 
tenant  Governor  John  Usher  usually  acted  as  Ordinary,  with 
John  Hinckes,  President  of  the  Council,  substituting  at  times.88 
The  act  of  October  21,  1693,  provided  for  the  office  of  Judge 
and  in  substance  confirmed  the  former  practice  concerning 
estates,  dower,  and  distribution.88  With  the  coming  of  the 
Probate  Court,  the  custom  arose  of  permitting  Justices  of  the 
Peace  to  take  oaths  to  inventories  out  of  court.40  That  is  the 
present  practice.  In  1693,  Usher  commissioned  Thomas  Packer 
as  Judge  of  the  Probate  of  Wills  and  Granting  Letters  of  Ad¬ 
ministration,  an  unwieldy  title  that  before  long  was  shortened 
to  Judge  of  Probate,  and  has  so  remained.  William  Redford, 
Deputy  Secretary  of  the  Province,  was  Packer’s  Register.41 

When  Charles  Story  came  over  in  January,  1696/7,  he 
brought  commissions  from  the  Crown  as  Judge  of  Admiralty 
and  Judge  of  Probate.  With  some  warrant.  Usher  claimed  the 
right  to  appoint  judges.42  He  approved  the  admiralty  appoint¬ 
ment,  but  suggested  that  the  other  commission  be  rejected  by 
the  Council.  The  Council  concurred  with  Usher  on  the  ad¬ 
miralty  appointment,  but  removed  Packer  as  Judge  of  Probate 
and  put  Nathaniel  Fryer  in  his  place.  As  a  sop,  Story  was  made 
Province  Secretary  and  Clerk  of  the  Council.43  Fryer,  with 
Francis  Tucker  as  Register,  served  as  Judge  of  Probate  until 
1699.44  After  Bellomont  came  into  power  in  that  year,  Lieu¬ 
tenant  Governor  William  Partridge  became  Judge  of  Probate, 
with  Charles  Story  as  Register.48 
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7.  DIVORCE 

In  December,  1681,  Sarah  Pearce  addressed  to  the  President 
and  Council  the  only  known  petition  for  a  divorce  filed  in 
any  New  Hampshire  court  prior  to  the  adoption  of  the  Con¬ 
stitution  in  1784.  During  the  Union,  divorces  could  be  granted 
only  by  the  Court  of  Assistants  at  Boston.  Sarah  alleged  her 
marriage  some  years  before  to  Hubartus  Mattoon,  and,  “not 
Knowing  where  to  finde  redress  under  Heaven  but  from  your 
selves  the  Honourable  Councill  for  this  province:  doe  theire- 
fore  make  my  earnest  supplication  that  I  may  by  your  Author¬ 
ity,  bee  disobliged  from  the  said  Marriage.”  She  charged  Mat- 
toon  with  adultery  and  with  desertion  of  seven  years’  standing. 
She  called  attention  to  Mattoon’s  “strange  embracement”  of 
her  estate  while  she  lived  with  him,  and  his  “solemne  threaten- 
ings  (since  his  desertion)  to  destroy  mee  by  poyson  or  Knock¬ 
ing  of  the  head  if  I  came  neere  him.”  Nature’s  law,  the  founda¬ 
tion,  as  she  asserted,  of  “Humane  Lawe  Sc  no  way  Contrary  to 
the  Divine,  teacheth  mee  to  seeke  my  owne  preservation.”  So 
she  craved  their  serious  consideration  and  a  comfortable  issue 
of  her  deplorable  case,  “Humbly  begging  the  Blessing  of  God 
Almighty  upon  your  Honours,  in  this  and  all  other  weighty 
Concemes.”  She  expressed  herself  as  “being  som  thinge  in 
Courraged  by  your  pious  favour  to  Mrs  Colcord.”46  As  already 
noted,  Edward  Colcord  and  his  wife  had  been  bound  over  for 
fighting  the  year  before.  In  1681,  the  Council  put  Edward  in 
prison  until  he  should  give  a  heavy  bond  to  keep  the  peace 
with  his  wife.47 

Here,  again,  the  characteristic  of  Puritan  thinking  is  found, 
with  relationship,  or  at  least  an  accommodation  of  natural, 
human,  and  divine  law.  This  sounds  like  a  parson  who  had 
had  the  wool  pulled  over  his  eyes  by  Sarah  and  had  composed 
her  petition.  The  evidence  on  record  makes  Sarah  look  at  least 
as  bad  as  the  man  she  wished  to  divorce.  Mattoon  had  been 
fined  in  York  County  in  1675  for  marrying  Sarah  when  she 
was  the  reputed  wife  of  another  man.  Mattoon,  it  was  also 
charged,  had  also  had  improper  relations  with  another  woman 
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whom  he  had  promised  to  marry.  Sarah  herself  was  suspected 
in  1676  of  improper  relations  with  other  men.  In  1679  Mat- 
toon  had  refused  to  own  her  as  his  wife  because  she  was  already 
married.  Her  other  “husband,”  George  Jones,  though  saying 
she  kept  bad  company,  had  offered  to  take  her  back  “if  she 
would  turn  a  new  woman.”48  Apparently  Sarah  had  no  desire 
to  return. 

The  President  and  Council  washed  their  hands  of  the  evil¬ 
smelling  case.  They  dismissed  the  petition  on  the  ground  of 
want  of  jurisdiction,  since  it  belonged  to  Maine.  So  Sarah  went 
back  to  Maine,  got  a  divorce,  did  not  go  back  to  George  Jones, 
perhaps  to  his  relief,  and  married  Henry  Seavey.49 

There  is  one  known  New  Hampshire  divorce  during  the 
century.  It  was  ordered  by  the  Council  July  26,  1697,  in  favor 
of  Eliza  Smart,  whose  husband  had  gone  to  New  York  and 
married  another  woman  there.60  That  seems  to  be  a  legislative 
order,  rather  than  judicial.  A  mere  handful  of  divorces  were 
granted  by  legislative  act  between  1700  and  1784.  Divorce  was 
frowned  on  in  New  Hampshire  until  well  into  the  nineteenth 
century. 

8.  ADMINISTRATIVE  JURISDICTION  DURING 

THE  UNION 

Public  Ways.  The  county  courts  could  order  the  laying  out 
of  highways  by  towns.61  It  did  not  matter  whether  the  highway 
was  wholly  within  Strawberry  Bank,  across  the  marsh  from  the 
village  to  Sagamore  Creek,  or  a  permanent  inter-county  road 
for  horse  and  man  from  Hampton  to  Bloody  Point,  opposite 
Dover  Point.  The  Bank  had  to  pay  for  the  former,  and  Hamp¬ 
ton  and  Dover  had  to  share  with  the  Bank  the  cost  of  the  lat¬ 
ter.62  The  same  held  for  bridges.  The  Bank  was  ordered  to 
make  a  foot-bridge,  and  Dover  and  Exeter  a  bridge  for  horse 
and  man  over  Lamprey  River  between  the  two  counties,  as 
early  as  1644. 68  Eleven  years  later  the  towns  of  Dover  and  Ports¬ 
mouth  were  ordered,  on  penalty  if  they  failed,  to  build  one- 

486  CP  99,  101,  103,  105,  107,  149,  153  .  4e6  CP  107,  261.  B02  PP  249.  611  PD 
66.  B21  PD  100.  B81  PD  26. 


164  Judicial  Beginnings  in  New  Hampshire 

half  of  the  Lamprey  River  Bridge.64  The  same  powers  were 
exercised  in  Norfolk  County.65 

Ferries.  Henry  Sherburne  was  empowered  in  1642  to  keep 
a  ferry  from  the  Great  House  to  Great  Island  and  the  Bank. 
The  Court  fixed  the  tolls  to  be  charged.68  If,  after  the  granting 
of  the  charter  and  the  fixing  of  the  rates,  travel  increased  so  as 
to  make  the  rates  excessive,  the  court,  acting  as  a  modern  Pub¬ 
lic  Utility  Commission  does,  reduced  the  rates.67  One  desiring 
to  keep  a  ferry  must  petition  the  court  for  a  license,  and  the 
license  was  terminable  at  the  court’s  pleasure.68 

Ordinaries.  The  county  courts  had  power  to  grant  and  revoke 
licenses  for  the  sale  of  liquor.69  Licensees  were  held  pretty 
firmly  to  observance  of  the  law.  Thus,  in  1659,  all  ordinaries  at 
Dover  and  Portsmouth  were  presented  by  the  Grand  Jury 
for  selling  wine  at  eighteen  shillings  a  gallon,  and  rum  at  six¬ 
teen  shillings  a  gallon,  in  each  instance  more  than  the  legal 
price.80  And  in  1678  all  ordinaries  in  the  same  towns  were  pre¬ 
sented  “for  Brewing  of  Beare  Contrarily  to  Law  in  puting  in 
Mollasses.”61 

Commissioners  to  End  Small  Causes ,  in  the  beginning  of  the 
Union  appointed  by  the  Massachusetts  General  Court,  were 
later  commissioned  by  the  county  courts  upon  the  request  of 
the  towns.82 

Apprentices  were  bound  out  by  the  county  courts,  at  least 
during  the  latter  part  of  the  Union.88  Voluntary  apprenticeship, 
as  in  case  of  those  who  thus  paid  for  their  passage  from  Eng¬ 
land,  was  fairly  common.  If  a  master  neglected  his  servant,  the 
indenture  was  broken,  and  the  town  could  recover  from  the 
master  for  the  care  of  the  apprentice.84  An  apprentice  held  be¬ 
yond  his  time  could  be  freed  by  the  court.86 

Stocks  and  Prisons.  These  came  more  nearly  within  the 
usual  orbit  of  the  judiciary  than  most  affairs  under  the  admin¬ 
istration  of  the  county  courts.  A  town  could  be  ordered  to  set 

B42  PD  8b.  BB1  RF  v.  B91  PD  14.  B72  PD  155b.  B84  CP  213.  B91  PD  67;  2  PD 
13a.  601  CP  3.  614  CP  73.  82LM  1660  132;  1  PD  67;  1  RF  1.  685  PD  15,  16. 
8*1  CP  172,  175,  183.  6B2  PD  189;  1  CP  571. 


Probate;  Divorce;  Administration  165 

up  stocks.  Thus,  in  1652,  Strawberry  Bank  was  directed  to  pro¬ 
vide  one  pair  at  the  Bank  and  another  at  Great  Island.89 
Prisons,  however,  were  at  the  cost  of  the  whole  county.  There 
was  one  at  Hampton  in  Norfolk  County.  One  was  ordered  to 
be  set  up  at  Dover  for  Pascataqua  County  in  1646  at  the  cost 
and  charge  “of  the  whole  river,”  which  meant  the  whole  coun¬ 
ty.97  A  new  one  was  ordered  for  Dover  in  1660.  The  specifica¬ 
tions  are  recorded:  twenty  by  sixteen  feet,  with  a  wall  seven  to 
ten  feet  high.  There  was  to  be  a  good  cellar  with  a  stone  wall, 
at  least  fourteen  feet  square,  for  a  dungeon,  with  two  or  three 
iron  rings  set  into  the  wall.  The  floors  were  to  be  of  good 
plank,  and  there  were  to  be  convenient  chains,  locks,  gyves, 
and  other  necessities  to  lay  upon  unruly  offenders.98 

Immigrants;  Deportation.  The  county  courts,  from  1651, 
had  the  power  to  admit  suitable  aliens.99  In  1668,  Richard 
Bowdin  of  Sherbuck  (Cherbourg?)  came  in  the  John,  Captain 
Sevrit.  Upon  examination  by  the  Pascataqua  Court,  he  was 
found  to  be  without  means  and  was  ordered  deported  at  the 
charge  of  Captain  Sevrit.70  Irish  who  showed  promise  of  being 
helps,  rather  than  burdens,  were  admitted.71  There  is  no  evi¬ 
dence  that  Britons  were  ever  looked  upon  with  such  jealousy 
as  to  debar  them  from  entrance,  but  the  resident  Englishman 
who  had  left  a  wife  “at  home”  might  become  a  social  problem. 
Two  such  men  were  ordered  in  1652  to  go  to  their  wives  by 
the  first  ship  next  spring  or  to  pay  twenty  pounds  each.72  An¬ 
other  was  sentenced  to  be  confined  in  prison  unless  he  gave 
bond  in  the  sum  of  twenty  pounds  to  go  in  the  next  ship.78  In 
1661,  at  Dover,  six  men  were  presented  for  living  apart  from 
their  wives.74  George  Waldron  was  allowed  twelve  months  to 
go  home  to  his  wife  or  get  her  over.78  In  1673,  six  men,  certi¬ 
fied  as  living  apart,  appeared  at  the  Court  of  Associates  and 
were  ordered  to  appear  at  the  County  Court  in  1674. 79  That 
same  year,  1673,  the  Court  ordered  two  men  to  go  home,  but 
a  third,  pleading  that  he  could  not  live  with  his  wife,  who 
consorted  with  other  men,  was  given  twelve  months  to  get 
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proof  of  his  allegation.77  Apparently  no  order  was  made  that 
could  not  be  performed,  and  time  was  given  to  men  to  adjust 
their  affairs  prior  to  deportation.  Though  the  County  Court 
had  no  jurisdiction  to  grant  a  divorce,  the  judges  were  willing 
to  tolerate  separate  living  for  cause. 

Constables,  who  were  strictly  town  officers  in  the  sense  that 
their  geographical  field  was  limited,  were  confirmed  and  sworn 
in  open  court  after  election  by  the  towns.  Besides  the  two  main 
towns  of  Pascataqua,  constables  were  appointed  for  Star  Is¬ 
land  (one  of  the  Isles  of  Shoals)  and  for  Oyster  River  (that 
part  of  Dover  now  Durham).  Two  constables  were  named  for 
Portsmouth,  one  for  the  upper  part  and  the  other  for  the  lower 
part,  meaning  apparently  the  Bank  and  Great  Island  respective¬ 
ly.78  The  Pascataqua  Court  once  appointed  a  water-bailiff  to 
see  that  the  ships  in  Portsmouth  Harbor  were  properly  dis¬ 
charged  of  ballast  and  that  it  was  not  cast  into  the  river.  For 
breach  of  harbor  regulations  there  was  a  per  diem  fee.79 

Paupers.  The  county  courts  had  power  to  settle  disputes  as 
to  the  settlement  and  care  of  the  poor.80  Thus,  in  1654,  Dover 
was  ordered  to  care  for  a  man  “now  Impottent  8c  Lame,  not 
abull  to  Labour,”  until  it  pleased  God  to  make  him  able  to 
work,  when  he  was  to  work  out  the  charges.81 

Taxation.  The  county  courts  could  determine  the  division 
of  taxes  when  property  was  located  in  two  towns.82  When  in¬ 
come  of  the  court,  from  fees  and  costs,  was  insufficient  to  pay 
all  the  charges  of  the  county,  the  court  had  power  to  levy  on 
the  towns.  In  1652,  two  judges  were  named  by  the  court  to 
audit  the  court’s  accounts  and  see  that  the  towns  paid  on  an 
equitable  basis.88  From  1668  tax  equalization  for  the  county 
was  lodged  by  statute  in  the  judicial  commissioners  for  each 
county  and  two  others  chosen  by  the  General  Court.84  The 
county  court  was  the  progenitor  of  the  modern  Tax  Commis¬ 
sion. 

Licensing  Physicians.  At  Salisbury  Court  in  April,  1679, 
John  Groth  was  allowed  to  practice  as  a  physician  and  sur- 
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geon.  He  had  apparently  been  doing  business  before  that,  for 
at  the  same  term  he  sued  Thomas  Mudgett  for  surgical  treat¬ 
ment  of  Mudgett’s  apprentice  and  his  cure.88 

9.  ADMINISTRATIVE  JURISDICTION  AFTER 

THE  UNION 

The  Cutt  Council,  1680-1682,  continued  the  administrative 
activities  formerly  falling  to  the  county  courts.  On  March  16, 
1679/80,  they  referred  to  two  of  their  number,  Waldron  and 
Clements,  the  case  of  three  boys  who  had  run  away  from  their 
masters.  The  referees  procured  the  return  of  the  apprentices.88 

Administrative  jurisdiction,  at  the  end  of  the  century,  fell  to 
the  Sessions,  and  there  remained  for  another  century.  At  the 
first  term  of  the  Sessions  in  1686,  the  Reverend  John  Pike,  of 
Dover,  claimed  arrears  in  his  maintenance,  and  the  Selectmen 
of  Dover  were  authorized  to  lay  a  town  rate  in  order  to  pay 
him.  Provision  was  made  for  the  repair  of  the  prison  at  Great 
Island.  Licenses  for  public  houses  were  granted,  two  at  the 
Isles  of  Shoals,  three  at  Exeter,  seven  at  Portsmouth,  one  at 
Hampton,  one  at  Dover,  one  at  Oyster  Bay,  and,  for  some  rea¬ 
son,  one  at  Kittery.  Besides  that,  twenty  “out  of  door”  retailers 
of  liquor  were  licensed.87 
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Arbitrary  Measures  by  Cranfield;  Revolt 

Lieutenant  Governor  Cranfield,  after  his  first  six  months  of 
apparent  mildness,  became  the  stern  and  unyielding  tyrant. 
His  first  irregular  acts,  as  already  noted,  related  to  the  setting 
up  of  courts  without  an  act  of  the  Assembly,  the  duress  of 
jurors,  and  consequent  success  in  the  enforcement  of  the  Navi¬ 
gation  Act,  to  the  near-ruin  of  the  Province.  We  shall  later 
look  at  length  into  the  Masonian  litigation,  in  which  his  arbi¬ 
trary  powers  in  judicial  affairs  reached  their  worst.  In  this 
chapter,  other  subjects,  all  more  or  less  related  to  the  judicial 
processes,  will  be  treated.  By  way  of  introduction  to  the  next 
section,  we  must  recall  that  the  Assembly  objected  to  their  not 
having  a  share  in  organizing  the  courts,  and  that  in  conse¬ 
quence  the  angry  Cranfield  dissolved  that  Assembly  and  never 
recalled  it.  He  later  called  assemblies  in  January,  1683/4,  May 
of  1684,  and  July  of  1684,  but  they  and  the  Governor  never 
agreed  upon  a  single  enactment  except  one  to  punish  piracies. 

1.  CRANFIELD  AND  GOVE 

Edward  Gove,  of  Hampton,  was  a  member  of  the  General 
Assembly  dismissed  by  Cranfield.  Gove  has  commonly  been 
regarded  by  historians  as  crazy.  He  was,  provided  his  lack  of 
sense  in  timing  his  acts  and  his  inability  to  organize  may  be 
thought  so  extreme  as  to  be  abnormal.  Major  Robert  Pike 
thought  at  the  time  that  Gove  was  distracted.1  But,  sane  or 
insane,  Gove  narrowly  escaped  being  New  Hampshire’s  first 
hero.  If  he  had  waited  a  year,  he  might  have  been  a  great  and 
successful  revolutionist.  Being  Edward  Gove,  and  impetuous, 
he  had  not  the  patience  to  bide  his  time. 

After  Cranfield  dissolved  the  Assembly,  Gove  at  least  had 
the  courage  to  rebel.  He  traveled  about  the  four  towns,  seek- 
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ing  followers.  He  got  together  ten  crudely-armed  men,  made  a 
feeble  show,  and  surrendered  at  discretion  when  Cranfield 
sent  the  militia  after  him.  Of  his  sympathizers  were  the  sons 
of  that  Robert  Wadleigh  who,  as  we  shall  later  see,  and  have 
already  partly  seen,  was  a  sufferer  from  the  Masonian  claim.* 

The  Governor  ordered  a  Special  Court  to  convene  at  the 
house  of  George  Snell  on  February  1,  1682/3,  and  Richard 
Chamberlain  issued  to  the  Provost  Marshal  a  warrant  requir¬ 
ing  him  to  summon  “the  persons  in  ye  Pannell  hereunder”  to 
appear  and  to  be  of  “ye  Grand  Jury  for  ye  inquiry  upon  Oath, 
in  behalf  of  Our  Sovereign  Lord  the  King  concerning  ye 
Traitorous  designs  Insurrections  &  Rebellion  of  Edward  Gove 
8c  his  Complices.”*  A  jury  of  trial  was  also  summoned,  and 
forty-eight  were  returned,  for  there  might  be  reason  to  excuse 
many.4  Which  of  the  forty-eight  sat  is  not  clear.  Richard  Wal¬ 
dron  was  Presiding  Judge,  and  Thomas  Daniel  and  William 
Vaughan  were  associates.  Gove  was  convicted  of  high  treason.6 

Probably  the  judges  did  not  expect  the  verdict.  Gove  had 
pleaded  guilty  to  simple  riot.  The  verdict  was  long  in  coming. 
With  tears  rolling  down  his  cheeks,  it  is  said,  Waldron  pro¬ 
nounced  the  sentence,  not  the  terrible-enough  one  appearing 
in  the  State  Papers  and  in  Farmer’s  Belknap  (bowdlerized  ver¬ 
sions),  but  the  one  in  the  transcript  of  the  minutes  sent  to 
England,  which  had  invented  this  horror:  “You  Edward  Gove 
shal  be  drawn  on  a  Sledge  to  ye  place  of  Execution  and  there 
you  shal  be  hanged  by  ye  neck  and  then  yet  living  be  cut  down 
and  cast  on  ye  ground  and  your  bowels  shall  be  taken  out  of 
your  belly  and  your  privy  members  be  cut  off,  and  your  body 

al  PP  459.  Cranfield  wrote  to  the  Board,  January  16,  1683/4,  that  he  had 
affidavits  that  Gove  was  with  Moodey,  Vaughan,  and  Martyn  and  told  them 
that  he  designed  to  kill  Cranfield,  Barefoote,  Chamberlain,  Mason,  and  Mason’s 
two  sons,  and  all  Church  of  England  men.  The  “evidence”  was  probably  con¬ 
cocted.  By  the  time  Cranfield  wrote  that  letter,  he  had  concluded  that  all 
church  members,  other  than  Church  of  England  men,  were  “of  no  good  to  the 
peace.”  There  were,  he  told  the  Board,  only  300  Church  of  England  persons  in 
New  Hampshire’s  population  of  4,000.  He  had  discharged  the  Assembly  because 
they  were  under  the  influence  of  Moodey  and  Waldron.  1  VP  25.  Yet  Cran¬ 
field  had  commissioned  Waldron  to  preside  at  the  trial  of  Gove.  He  was  prob¬ 
ably  offering  an  excuse  for  getting  along  without  the  Assembly  that  would 
satisfy  the  Board.  86  CP  323.  47  CP  29.  BCopies  of  the  order  for  trial,  the 
commission  of  the  court,  the  list  of  the  Grand  Jury,  and  the  minutes  are  in  the 
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be  divided  in  four  parts,  and  your  head  and  quarters  shal  be 
placed  where  our  Soveraigne  Lord  ye  King  pleaseth  to  appoint. 
And  the  Lord  have  mercy  on  your  Soul.  Judgment  on  ye  rest 
[of  the  defendants]  is  respited  till  H.M’s  pleasure  be  known. 
Richard  Waldron,  Judge.”  It  seems  probable  that  Henry  Dow 
was  foreman  of  the  trial  jury.6  That  such  a  man  as  he  could 
have  a  part  in  the  scene  is  explainable  only  by  the  fact  that 
early  Americans  came  from  a  tough  England. 

That  perfectly  English  sentence  was  not  to  be  executed  by  the 
King’s  Governor,  and  Cranfield  was  only  too  glad  of  it.  He 
awoke  too  late  to  the  realization  that  if  Gove  was  a  liability 
alive  in  New  Hampshire,  he  was  also  a  liability  if  dead  here. 
The  King  could  judge  what  to  do  with  Gove.  Cranfield  hoped 
that  the  King  would  have  him  executed  in  England,  but  that 
would  not  be  his  responsibility,  and  the  result  would  not  be  too 
bad.  Cranfield  could  not  imagine  the  ill  reaction  in  New  Hamp¬ 
shire  if  Gove  were  executed  anywhere. 

Edward  Randolph  was  about  to  return  to  England  to  prose¬ 
cute  quo  warranto  proceedings  for  the  forfeiture  of  the  charter 
of  Massachusetts  Bay.  So  Cranfield  sent  Gove  with  Randolph.7 
They  arrived  in  England  May  28,  1683.®  The  next  month  Gove 
was  imprisoned  in  the  Tower  of  London,  and  there  he  stayed 
until  August,  1685,  when  he  was  pardoned.  The  Crown  was 
tired  of  paying  three  pounds  weekly  for  his  maintenance,  so 
he  was  released  on  giving  a  small  bond  for  good  behavior.8 
Returning  to  Hampton,  Gove  found  that  Cranfield  had  seized 
all  of  his  property,  forfeiture  being  one  of  the  penalties  of 
treason.  Since  pardon  wiped  out  the  crime,  Gove  was  entitled 
to  have  his  property  back.  He  had  to  sue  Cranfield  for  it.10 

2.  CRANFIELD  AND  MOODEY 

In  1684  Cranfield’s  haughtiness  turned  him  further  on  the 
downward  path.  He  had  long  had  the  design  of  “catching”  the 
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Reverend  Joshua  Moodey,  the  Puritan  minister  of  Ports¬ 
mouth.  As  the  Governor  conceived,  the  parson  was  at  the  bot¬ 
tom  of  every  trouble  that  authority  had  in  gaining  complete 
power.  Moodey  had  many  powerful  friends  who  would  suffer 
indirectly  if  Moodey  suffered.  Lying  in  wait  for  Moodey,  Cran- 
field  thought  that  he  saw  his  chance.  He  ordered  Moodey  to 
administer  the  Church  of  England  sacrament  to  him.  Mason, 
and  John  Hinckes.  Moodey  could  not  consent;  to  yield  would 
betray  his  Puritan  scruples.  He  refused. 

Thereupon  the  Governor  had  Attorney  General  Rayn  file 
an  information  before  Walter  Barefoote,  Judge  of  the  Court  of 
Pleas,  Nathaniel  Fryer,  and  Henry  Green,  Assistants.  The  in¬ 
formation  rested  upon  the  Acts  of  Parliament.  Moodey  ad¬ 
mitted  the  facts:  he  had  refused  the  Governor’s  demand,  and 
he  did  regularly  administer  communion  in  a  manner  other 
than  that  of  the  Church  of  England.  He  pleaded,  however,  that 
the  statutes  applied  only  to  clergymen  having  maintenances 
under  the  statutes.  He  had  no  such  maintenance.  Further  he 
said  that  the  statutes  did  not  apply  in  New  Hampshire;  we 
came  here  for  liberty,  and  the  Cutt  Commission  that  created 
the  Province  provided  for  liberty  of  conscience.  Moodey  was 
convicted  and  imprisoned.  Since  he  admitted  all  of  the  facts, 
the  hearing  in  court  involved  only  a  bare  question  of  law.  The 
question  seems  to  have  been  decided  erroneously.  There  was 
doubt  about  the  statute  having  force  outside  of  England.  It 
seems  that  in  any  event  it  applied  to  the  established  ministry, 
and  besides  that  there  was  the  King’s  commission  and  its 
preservation  of  the  rights  of  conscience.  In  one  respect  there 
was  an  oddity  in  the  statute.  If  Moodey  had  obeyed  and  per¬ 
formed  the  sacrament  in  England  according  to  Church  of  Eng¬ 
land  customs,  he  would  have  been  open  to  a  fine  of  one 
hundred  pounds  because  he  was  not  of  the  clergy.11  But  nothing 
of  that  sort  troubled  Cranfield. 

Six  judges  sat  in  the  trial:  Walter  Barefoote,  Peter  Coffin, 
Henry  Green,  Henry  Roby,  Thomas  Edgerly,  and  Nathaniel 
Fryer.  At  first,  only  Barefoote  and  Coffin  were  for  conviction. 
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Edgerly  and  Fryer  were  clear  that  His  Majesty  had  granted 
liberty  of  conscience  to  all  Protestants.  Green  and  Roby  wav¬ 
ered;  the  test,  as  they  thought,  was  whether  the  commission 
had  deprived  the  statute  of  force  in  New  Hampshire.  They 
overlooked  the  possibility  that  the  acts  were  never  intended  to 
operate  in  the  plantations.  Upon  the  legal  issue,  it  was  clear 
that  Cranfield’s  own  commission  provided,  “we  do  hereby  will, 
require,  and  command  that  liberty  of  conscience  shall  be  al¬ 
lowed  all  Protestants.”  Cranfield  was  also  commissioned  to 
favor  the  established  church,  and  he  could  do  so  by  getting 
one  organized  in  Portsmouth  and  supporting  it,  but  he  was 
not  empowered  to  overbear  Moodey’s  conscience.  Either  by 
threat  or  bribes  Green  and  Roby  were  brought  over  during 
the  night  that  intervened  between  two  sessions  of  the  judges. 
Green  later  repented.  Roby  refused  to  repent.  The  Hampton 
Church  excommunicated  Roby,  assigning  drunkenness  as  the 
ground;  but  that  was  an  old  fault  of  Roby’s.  The  real  underly¬ 
ing  cause  seems  to  have  been  Roby’s  vote  against  Moodey, 
which  was  brought  home  to  Hampton  when  her  own  minister, 
the  Reverend  Seaborn  Cotton,  was  faced  with  Moodey’s  fate. 

The  Governor  sent  word  to  Cotton  “that  when  he  had  pre¬ 
pared  his  soul,  he  would  come  and  demand  the  sacrament  of 
him,  as  he  had  done  at  Portsmouth  already.”  Cotton  thought 
it  wise  to  pass  two  Lord’s  Days  in  Boston,  where  he  preached 
from  Acts  12:5,  “Peter  therefore  was  kept  in  prison:  but  prayer 
was  made  without  ceasing  of  the  church  unto  God  for  him.” 
That  sermon  made  a  great  stir  in  New  Hampshire,  where  feel¬ 
ing  rose  mightily  against  the  Governor.12  Cranfield  seems  never 
to  have  prepared  his  soul  sufficiently  to  appear  for  the  sacra¬ 
ment  at  Hampton. 

There  is  evidence  to  support  the  theory  that  Roby’s  bad 
odor  in  the  Hampton  Church  arose  from  his  vote  against 
Moodey.  Roby  himself  deposed  that  Henry  Dow  gave  Mr. 
Cotton  and  some  of  the  church-members  a  paper  in  writing 
(and  also  spread  it  orally)  that  Roby  had  acted  contrary  to  the 


12Vaughan  to  Weare,  1  PP  524,  525,  527.  The  papers  in  the  Moodey  case  are 
in  1  PP  482-488  and  FB  106,  467-469. 
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law  of  England  and  the  royal  commission  in  setting  his  hand 
and  seal  for  committing  Mr.  Moodey  to  prison;  that  Dow  also 
said  that  Roby  ought  to  be  dealt  with  for  forcing  Mr.  Moodey 
out  of  the  Province  (Moodey,  after  his  imprisonment  was  over, 
took  refuge  in  Massachusetts  for  some  years);  and  that  he  fur¬ 
ther  said  that  Secretary  Chamberlain  “did  use  to  expound 
Laws  as  he  pleased.”  Thomas  Philbrook  and  William  Sanborn 
also  swore  to  the  same  effect.  Thereupon,  Henry  Roby,  as  a 
Justice  of  the  Peace,  committed  Dow  to  prison.18  We  have 
heard  often  of  Henry  Dow,  one  of  the  able  men  of  his  day, 
now  long  forgotten,  but  worthy  to  be  recalled  from  oblivion.14 

3.  CRANFIELD  AND  VAUGHAN 

At  the  time  that  Cranfield  ran  afoul  of  Moodey,  he  proceeded 
against  William  Vaughan,  and  with  even  more  harshness. 
Vaughan  was  the  wealthiest  person  in  Portsmouth,  far  ahead 
of  the  second  and  third,  his  mother-in-law  Eleanor  Cutt,  widow 
of  the  late  President,  and  his  brother-in-law  Thomas  Daniel.16 
He  had  been  a  member  of  the  Council  ever  since  the  Province 
was  set  up. 

On  October  8,  1683,  Robert  Mason  brought  suit  against 
Vaughan,19  who  apparently  tried  to  take  depositions  for  the 
defense  of  the  suit.  Cranfield  seems  to  have  baulked  him,  and 
there  were  probably  some  words.  Thereupon  Vaughan  was 
ordered  under  bond  of  five  hundred  pounds  to  keep  the  peace. 
No  bond  being  immediately  given,  he  was  sent  to  prison  and 
procured  Thomas  Daniel  and  Robert  Elliott  as  sureties.  The 
bond  was  written  and  signed  by  the  sureties  on  the  back  of 

isg  Qp  iq5(  i23.  ^The  drama  of  the  Governor  and  the  parsons  was  a  part  of 
the  long  war  between  the  independent  covenant  churches  and  the  Anglicans. 
The  former  claimed  the  democratic  right  to  be  self-contained  and  free  from 
control  from  either  state  or  higher  ecclesiastical  body.  The  Anglicans  belonged 
to  a  state-church,  with  control  from  above.  They  desired  the  independent 
churches  to  become  state  churches,  so  that  they  could  have  the  benefits  of 
baptism  and  other  ordinances  which  they  lacked  because  there  was  no  Anglican 
church  in  the  province.  New-Englands  Jonas  Cast  Up  at  London  (1647),  in 
Force,  Tracts  and  Other  Papers,  IV,  No.  3.  Cf.  Appendix  B.  By  strange  mis¬ 
understanding,  many  historians  have  believed  that  the  Puritans  had  a  theocratic 
government,  when  they  believed  in  no  control  of  church  by  state  and  tended  to 
believe  in  no  control  of  state  by  church.  1B5  CP  120-127;  6  CP  9-13.  187  CP  469. 
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the  mittimus.  Vaughan  did  not  sign  it,  but  under  the  habitual 
practice  he  did  not  need  to.  The  bond  ran  to  the  prison-keeper, 
which  also  conformed  to  usual  practice.17  Cranfield  could  not 
object  to  the  amply-provided  sureties,  but  he  disliked  to  see 
Vaughan  released.  So  he  conceived  a  technicality:  the  bond 
should  have  run  to  His  Majesty,  not  to  the  prison-keeper,  so 
when  the  latter  let  Vaughan  out  as  a  matter  of  course,  Vaughan 
had  “escaped.” 

On  October  23,  1683,  Cranfield  punished  the  “escape”  by 
removing  Vaughan  from  the  Council  and  having  him  com¬ 
mitted  on  a  fresh  mittimus,  which  charged  no  crime  (nor  had 
the  earlier  one),  until  he  should  give  a  bond  for  five  hundred 
pounds.  This  mittimus  was  signed  by  Cranfield,  though  he  was 
not  a  judicial  officer,  and  it  was  executed.18  On  October  25, 
Vaughan  was  out  again  on  a  bond  that  could  not  be  attacked, 
conditioned  upon  his  answering  no  specific  charge,  but  “any” 
charge  that  might  be  made  against  him  at  the  next  Sessions  on 
November  6.  The  release  was  a  disappointment  to  Cranfield, 
who  had  intended  to  keep  Vaughan  in  prison  until  that  date 
without  any  formal  charge.  When  the  court  sat,  there  was  still 
no  formal  charge,  hence  no  prosecution,  the  administration 
having  as  yet  thought  up  nothing  against  Vaughan,  so  Vaughan 
was  released  from  his  bond  and  discharged.19 

After  the  Gove  case,  Nathaniel  Weare,  of  Hampton,  cour¬ 
ageously  got  up  a  petition  from  the  four  towns  addressed  to 
the  King  and  asking  for  relief  from  injustices.  The  only  par¬ 
ticular  wrong  mentioned  was  that  of  Robert  Mason,  pretended 
proprietor,  against  their  rights  of  forty  years’  standing.  But  a 
general  prayer  opened  the  way  for  Weare,  who  took  the  peti¬ 
tion  to  London  and  prosecuted  it,  to  draw  into  discussion  all 
of  Cranfield’s  arbitrary  acts.  Vaughan  had  signed  that  petition.20 

Soon  after  that,  early  in  1683/4,  Cranfield  sent  for  Vaughan 
to  meet  him  at  the  house  of  John  Hinckes.  Peter  Coffin,  who 
was  there  during  the  ensuing  interview,  made  a  deposition 
concerning  it.21  Cranfield  asked  Vaughan  what  witnesses  he 
wished  to  depose  and  in  what  case,  apparently  referring  to  the 

177  CP  355,  356.  181  PP  472.  lel  PP  567;  FB  494.  20FB  471-473,  488,  496; 
1  PP  557-561.  21FB  474;  1  PP  477,  565. 
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October  interview  that  had  started  the  Governor’s  persecution 
of  Vaughan.  Vaughan  replied  that  he  desired  depositions  of 
witnesses  in  the  suit  of  Mason  against  him;  and  “if  he  might 
have  summons  he  would  bring  them  before  his  honor  to  be 
sworn.”  The  Governor  broke  into  a  passion,  told  Vaughan 
that  he  was  a  mutinous  fellow,  and  demanded  why  he  had 
gone  to  Boston.  Vaughan  replied  that  he  had  gone  about  his 
business.  Then  the  Governor  charged  that  he  had  gone  to 
carry  a  mutinous  petition  to  be  sent  to  England  by  Weare;  by 
what  ship  did  Weare  sail?  Vaughan  replied  that  he  had  left 
Weare  in  Boston.  The  Governor  threatened  that  by  the  next 
ship  from  England  after  Weare’s  arrival  there,  he  would  have 
the  names  of  the  signers  of  the  petition  and  “that  it  would 
be  the  best  haul  he  ever  had,  for  it  would  be  worth  one  hun¬ 
dred  pounds  a  man.”  He  then  demanded  that  Vaughan  give 
bonds  for  good  behavior,  to  which  Vaughan  replied  that  he 
knew  none  of  the  King’s  laws  he  had  broken,  but  if  informed 
of  any  charge  of  crime,  he  would  readily  give  bond.  Coffin  de¬ 
clared,  and  he  was  a  neutral  witness,  that  Vaughan  “demeaned 
himself  with  a  great  deal  of  moderation  and  submission.” 
Notwithstanding  that,  the  Governor  demanded  the  writing  of 
a  mittimus  and  signed  it  with  his  own  hand.  Vaughan  was 
again  taken  to  prison.22  The  Governor  had  refused  to  allow 
him  to  take  the  depositions  that  he  desired.28 

Vaughan’s  succeeding  prison-record  was  an  astounding  one. 
Hardly  less  astonishing  was  his  remarkable  moderation  and 
courtesy  towards  Cranfield  on  that  February  6,  1683/4,  after 
the  brutal  treatment  he  had  already  suffered  from  the  Gov¬ 
ernor.  That  attitude  came  from  no  trace  of  cowardice  or 
sychophancy  or  weakness.  William  Vaughan  was  a  man  of 
strong  character.  He  had  a  clear  and  cool  mind.  In  the  ensuing 
months,  mostly  in  confinement,  he  was  to  outwit  and  out- 

221  PP  477;  7  CP  387.  Joseph  Rayn,  also  present,  not  in  favor  of  Vaughan, 
deposed  that  Vaughan  argued  hotly.  When  Cranfield  asked  what  he  would 
have,  he  said  “We  would  have  the  right  of  His  Mates  Commission.”  VP  index. 
Hinckes,  a  Cranfield  man,  deposed  the  same,  1  VP  32.  Cranfield  seems  to  have 
taken  offense  that  Vaughan  asked  him  to  follow  his  commission  as  to  the  Ma- 
sonian  claim  and  said  that  Vaughan  charged  him  with  exceeding  his  powers. 
1  VP  30.  281  PP  569;  FB  495. 
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manoeuver  the  stupid  Governor.  Altogether,  Vaughan  was  one 
of  the  most  remarkable  men  of  the  seventeenth  century  in  New 
Hampshire.  Perhaps  he  smiled  to  himself  as,  sure  of  his  own 
superiority,  he  helped  Cranfield  break  himself.  There  is  evi¬ 
dence  that  his  troubles  convinced  Vaughan  that  “the  King 
ought  not  to  have  the  Government  but  the  people.”  So  said 
Usher  in  1706,  complaining  to  the  Board  that  Vaughan  had 
been  admitted  to  the  Council,  and  charging  that  Vaughan  had 
had  a  hand  in  cutting  the  Mason  judgments  from  the  court 
records.  In  spite  of  the  charges,  Vaughan  remained  in  office 
under  Usher  and  became  Chief  Justice  of  the  Superiour  Court 
in  1708. 24 

Cranfield  was  still  unable  to  prefer  any  formal  charge  against 
Vaughan.26  But  he  thought  hard  during  the  next  ten  days; 
then  he  raked  up  one.  On  February  18,  Thomas  Thurton  gave 
his  deposition  to  Mason  and  Barefoote,  alleging  that  early  in 
March,  1681,  Vaughan  had  assaulted  him  after  the  seizure  of 
a  ketch.29  The  charge  had  been  long  delayed,  and  Vaughan 
always  insisted  that  it  was  false  and  that  the  deposition  was 
perjured.27 

That  same  February  18,  Mason  and  Barefoote  issued  a  fresh 
warrant  for  Vaughan’s  arrest  and  committal  on  this  charge.28 
Vaughan  offered  security  to  answer  this  charge,  the  first  definite 
one  against  him,  but  bail  was  denied.29  At  the  Sessions  May  6, 
1684,  he  was  put  on  trial,  denied  counsel,  and  not  permitted 
witnesses.30  Of  course  he  was  convicted.  The  fine  was  forty 
pounds.  Execution  issued,  and  Vaughan  had  to  pay  the  fine 
and  costs,  and  still  go  back  to  prison.81  The  court  responsible 
for  that  was  composed  of  Mason,  Barefoote,  Chamberlain, 
Sherlock,  Coffin,  and  Roby.82 

Four  days  later  Cranfield  visited  Vaughan  in  prison  and 
offered  him  a  chance  to  “appeal”  to  Westminster  Hall,  pro¬ 
vided,  of  course,  he  gave  a  bond.  Vaughan  declined  to  give  a 
bond  unless  he  in  turn  was  given  a  bond  to  cover  his  charges 
and  damages  in  case  he  should  succeed  in  London.  Cranfield, 

241  VP  67,  71.  2E1  PP  566,  567;  FB  493,  494;  8  CP  218.  287  CP  45,  391;  1  PP 
478.  27FB  479;  1  PP  523,  524.  287  CP  397;  1  PP  477.  29FB  484;  1  PP  530. 
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who  was  apparently  trying  to  make  a  record  which  would  pass 
muster  in  London,  replied  that  he  would  be  given  a  bond, 
which  seems  to  have  been  unusual.  But  there  was  a  catch,  the 
reciprocal  bonds  must  be  high.  In  addition,  Vaughan  would 
have  to  give  a  bond  in  the  sum  of  two  hundred  pounds  on  the 
irregular  mittimus  of  February  6,  on  which  he  was  still  held, 
or  remain  in  prison.  Vaughan  declared  that  he  would  rather 
stay  than  give  a  bond  so  large  as  to  tempt  Thurton  and  his  kind 
to  trump  another  perjured  charge  against  him.  Vaughan  paid 
the  fine  and  costs  on  the  Thurton  charge  in  order  to  avoid  de¬ 
tention  on  the  charge  which  he  had  refused  to  “appeal”  on 
terms  that  he  thought  unfair  to  himself.88 

Still  in  prison  on  the  order  to  give  a  bond  to  answer  no 
charge  at  all,  Vaughan  remained  a  prisoner  until  November, 
some  nine  months  in  all.  During  the  days  of  his  confinement, 
he  had  had  the  pleasure  at  times  of  the  company  of  Joshua 
Moodey  and  Richard  Waldron.  Let  out,  now  and  then,  under 
custody  of  officers,  he  tried  to  attend  to  his  affairs.  But  for  the 
most  part  he  was  in  confinement.  Nevertheless  he  kept  track 
of  what  was  going  on  and  wrote  letters  which  he  smuggled  to 
Nathaniel  Weare  in  England,  full  of  information  valuable  for 
the  prosecution  of  the  petition  against  Cranfield.84 

On  August  5,  1684,  Vaughan  had  applied  to  the  Sessions  for 
a  writ  of  habeas  corpus  so  that  he  might  be  tried  on  criminal 
charges  never  yet  preferred.88  No  notice  of  this  seems  to  have 
been  taken.  But  on  October  16,  Cranfield,  who  was  not  a  judge, 
issued  a  writ  of  habeas  corpus  for  the  release  of  Vaughan  and 
Waldron.  The  reason  for  this  writ  was  that  Cranfield  had 
learned  of  the  nature  of  the  charges  against  him  pending  be¬ 
fore  the  King  in  Council,  one  of  which  was  that  he  was  keeping 
prisoners  so  that  they  could  not  prove  their  allegations  about 
his  arbitrary  acts.  So  he  made  an  elaborate  record  of  releasing 
Waldron  and  Vaughan  “to  make  out  their  charges  against  us.”88 
This,  as  will  soon  appear,  was  pure  bluff.  Vaughan  had  already 
been  out  for  one  day  on  a  writ  from  the  court  to  attend  the 
trial  of  civil  cases  in  which  he  was  a  party  on  October  7.  The 

8S8  CP  273,  274;  FB  486;  1  PP  534.  84FB  477-486;  1  PP  518-534.  86 1  PP  542. 
80 1  PP  546.  Cranfield  carefully  sent  a  copy  of  this  writ  to  London.  2  VP  71. 


178  Judicial  Beginnings  in  New  Hampshire 

writ  of  habeas  corpus  is  in  the  writer’s  possession.  On  that 
same  October  6,  Vaughan  gave  John  Light  a  letter  of  attorney 
to  represent  him  in  the  Court  of  Pleas  the  next  day.87 

But  Cranfield  had  no  intention  of  letting  Vaughan  get 
evidence  to  forward  to  England.  On  November  1,  1684, 
Vaughan  took  Thomas  Wiggin,  son  of  the  old  Captain,  Thomas 
Graffort,  and  twenty-five  other  witnesses  before  Secretary 
Richard  Chamberlain  to  take  oath  to  what  they  knew  concern¬ 
ing  the  Gove  Rebellion.  Chamberlain  refused  to  take  their 
depositions,  and  probably  the  Governor  thought  he  had  won 
the  game.  But  Wiggin  and  Graffort  took  a  trip  out  of  the 
Province  to  give  their  deposition  concerning  the  attempt  to 
get  depositions.  They  did  not  stop  in  Massachusetts  Bay,  for 
all  Massachusetts  magistrates  would  have  been  suspected  in 
London  as  capable  of  any  fraud.  They  kept  on  to  Plymouth 
Colony,  and  there  deposed  that  Vaughan,  with  them  and 
others,  had  been  denied  the  chance  to  give  depositions  by 
Secretary  Chamberlain.  That  deposition  went  to  Nathaniel 
Weare,  and  it  now  rests  in  the  Weare  Papers,  after  having  done 
Cranfield  incalculable  harm  in  London.88  Vaughan  had  out¬ 
witted  the  Governor.  But  he  had  had  to  return  to  prison  after 
asking  Chamberlain  to  take  down  what  his  witnesses  had  to 
say.  Probably  he  was  not  confined  after  November,  1684,  but 
no  record  of  his  release  is  found.  Perhaps  Cranfield  thought 
that  he  was  in  such  a  position  now  that  nothing  Vaughan  could 
say  would  hurt  him. 

4.  CRANFIELD  AND  THE  TAXPAYERS 

Since  he  could  not  get  along  with  any  Assembly,  except  as 
to  pirates,  Cranfield  had  to  levy  a  tax  illegally.  That  he  did  by 
executive  decree  in  1684.  The  Provost  Marshal  tried  to  collect 
it,  but  with  no  material  success.  The  women  were  particularly 
offensive.  They  told  Thurton  that  he  was  a  rogue  and  a  rascal; 
they  threatened  to  pour  scalding  water  on  him  if  he  tried  to 
enter  their  houses. 

The  warrant  for  the  collection  of  the  Oyster  River  taxes. 


878  CP  183.  S81  We  31;  1  PP  569;  FB  495-496. 


Cranfield’s  Arbitrary  Measures 


179 


signed  by  Cranfield  on  May  10,  1684,  relied  on  the  provision  in 
his  commission  that  he  should  collect  the  same  taxes  as  during 
the  Cutt  Period  until  a  General  Assembly  made  provision  con¬ 
cerning  them.89  It  was  the  position  of  the  taxpayers  that  Cran¬ 
field’s  directive  authority  had  expired  when  he  had  dissolved 
his  first  Assembly  in  anger,  before  they  could  take  any  action 
on  the  subject.  So  we  find  Joseph  Stevenson,  of  Oyster  River, 
telling  the  officer,  “I  ow  the  Governor  nothing  nor  nothing 
will  I  pay  him:  And  I  never  knew  him,  nor  ever  had  any  deal¬ 
ing  with  him.”40 

Almost  to  a  man,  Exeter  declined  to  pay.  Even  ministers 
derided  the  Marshal.  He  was  pushed  about,  clubs  were  shaken 
at  him.  He  was  told  that  he  had  no  power,  that  they  would  not 
obey  the  Governor  himself.  At  Hampton  the  hated  Thurton 
was  beaten,  put  upon  a  horse,  his  legs  tied  under  the  belly  of 
the  nag,  and  thus  he  was  ridden  over  the  line  into  Massachu¬ 
setts.41 

There  was  an  attempt  to  punish  this  riotous  assemblage. 
Joseph  Cass,  John  Sanborn,  Jr.,  Abraham  Drake,  Jr.,  and 
Joseph  Swett,  bound  to  appear  at  the  Sessions,  claimed  they 
were  innocent  bystanders  who  did  nothing  uncivil,  but  tried 
to  quell  the  riot;  so  they  craved  mercy.42  Samuel  Cass  and  Jona¬ 
than  Wedgwood  were  in  worse  case,  for  before  Thurton  ar¬ 
rived  they  had  said  that  they  would  lose  their  heads  rather 
than  let  Thurton  take  any  of  their  property  for  rates.48 

In  Portsmouth  Nehemiah  Partridge’s  wife  threatened  to 
scald  Thurton.  He  got  a  warrant  and  had  her  arrested.44  There¬ 
upon,  as  Thurton  told  the  story,  the  woman’s  husband  said 
“that  I  should  not  have  her  and  there  withall  pushed  me  away 
and  Strock  me  and  sd  he  would  keepe  her  and  allso  Called  me 
many  encomley  names  saying  we  were  all  Rogus  and  all  those 
what  I  were  concerned  withall.”46  Town  officers  secreted  their 
tax  records,  in  order  to  avoid  central  collection.  John  Hall,  Sr., 
of  Dover,  and  Edward  Smith,  of  Exeter,  were  charged  with 
embezzling  their  records.49  So  also,  it  seems,  was  John  Fletcher, 
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of  Portsmouth.47  The  revolution  that  Gove  had  tried  to  get  up 
only  a  few  months  ago  had  failed.  This  revolt  was  an  uprising 
of  the  people  wholly  without  leadership.  It  too  was  to  fail,  but 
some  memory  of  it  was  to  last  for  more  fruitful  times  three 
generations  hence.  Long  lists  of  people,  of  all  the  towns,  who 
had  refused  to  pay  the  tax  were  sent  to  England,  together  with 
a  short  list  of  those  on  Great  Island  who  were  “willing  to 
pay.”48  So  far  as  is  known  no  reprisals  came  from  London. 

At  about  this  time,  impetus  was  given  to  opposition  to  Cran- 
field.  Robert  Wadleigh  returned  from  England  after  winning 
the  “appeal”  of  the  suit  of  Barefoote  against  him.  When  he  had 
left  for  London,  Mason  had  been  fully  confident  that  Bare¬ 
foote  would  win  the  “appeal,”  since  New  England  had  no 
friends  left  in  the  Privy  Council.49  The  triumphant  return  of 
Wadleigh  must  have  convinced  the  Province  that  there  was 
more  hope  than  had  been  supposed.  Cranfield,  Mason,  Bare¬ 
foote,  Chamberlain,  Hinckes,  and  Sherlock  were  cast  into  some 
gloom.  They  wrote  the  Lords  of  Trade  on  May  23,  1684,  that 
since  Wadleigh’s  return  nine  days  earlier  there  had  been  so 
much  ferment  and  disorder  that  it  was  impossible  to  execute 
His  Majesty’s  commands.  They  clung  to  the  belief  that  the 
result  of  the  “appeal”  was  due  to  Edward  Randolph’s  failure, 
as  Barefoote’s  attorney,  to  prosecute  the  appeal,  whereby  the 
case  went  by  default.60  More  of  this  case  will  appear  when  the 
Masonian  litigation  is  considered  in  detail. 

Cranfield  and  his  partisans  did  not  cease,  in  spite  of  their 
anxiety,  to  exercise  arbitrary  power,  but  the  people  showed 
more  courage  in  resistance  from  then  on.  Words  were  bandied 
more  freely  than  ever.  Such  an  increase  of  free  speech  had 
marked  the  time  when  the  frigate  Lark  left  port  in  January, 
1683,  when  dispute  about  the  authenticity  of  Cranfield’s  com¬ 
mission  appeared.61 

That  matter  of  the  commission  was  disputed  all  during  Cran¬ 
field’s  time  in  New  Hampshire.  From  the  first,  the  members  of 
the  General  Assembly  insisted  that  the  words  “and  they”  in 

*7Fletcher’s  power  of  attorney  to  John  Pickering  to  defend  him  was  offered  for 
sale  by  Forrest  H.  Sweet  in  December,  1952.  482  VP  70.  4eFB  499;  1  PP  539. 
60FB  487;  1  PP  544.  B1JSJ  153. 
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the  commission  gave  them  joint  power  with  the  Governor  and 
Council  to  erect  courts.  It  was  one  of  the  claims  of  Weare  in 
London  that  the  Governor  had  usurped  power  by  setting  up 
courts  by  his  sole  authority.  Cranfield  claimed  that  the  words 
“and  they”  had  been  inserted  by  mistake,  and  he  had  delivered 
a  copy  of  his  commission  to  the  Assembly  in  which  the  words 
did  not  appear.53 

In  November,  1684,  John  Pickering  said  in  open  court,  in 
the  presence  of  the  Grand  Jury,  that  he  questioned  whether 
the  jurors  could  read  the  words  “and  they”  in  the  commission; 
they  were  not  in  the  copy  of  the  commission  sent  to  the  As¬ 
sembly  while  he  was  a  member.  Put  under  bond  for  these 
“contemptuous  words”  (the  Cranfield  following  wished  what 
the  Governor  had  said  to  be  forgotten),  Pickering  asked  Chief 
Justice  Walter  Barefoote  whether  it  would  be  considered  in 
mitigation  if  he  should  produce  the  copy,  which  he  desired 
to  have  shown  to  the  Grand  Jury.  We  have  Barefoote’s  own 
deposition  that  these  were  the  facts,  but  Barefoote  remained 
silent,  as  far  as  the  court  papers  show,  about  the  matter  of 
mitigation.68  It  was  still  dangerous  in  New  Hampshire  to  speak 
the  truth,  but  people  had  more  courage  in  speaking  it. 

In  April,  1685,  shortly  after  Cranfield  left,  Robert  Burnham, 
Sr.  was  brought  before  the  court.  He  had  suffered  much,  and 
unfairly,  from  Mason’s  suits.  But  he  took  hope  from  news 
about  the  trouble  over  the  succession  in  England.  It  was  no 
longer  possible,  he  said,  to  speak  treason  against  the  King,  for 
there  was  no  King;  the  Duke  of  Monmouth  was  proclaimed 
and  crowned  in  Scotland,  had  gone  to  Ireland,  and  raised  an 
army;  the  Duke  of  York  was  not  yet  crowned,  and  it  was  a 
question  whether  he  ever  would  be.64  He  was  fined  twenty 
pounds.  In  the  seventeenth  century  there  was  no  freedom  of 
speech  concerning  authority,  but  it  was  being  exercised,  what¬ 
ever  the  penalty,  by  some  free  men. 

It  was  the  Masonian  claim  and  its  litigation  that  capped 
Cranfield’s  arbitrary  acts.  Long  regarded  as  the  most  important 
feature  of  the  early  history  of  New  Hampshire,  the  claim  of 
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Robert  Mason  to  our  soil  has  yet  been  much  misunderstood. 
To  it  we  must  give  three  chapters  in  an  attempt,  fortified  by 
the  court  papers  and  other  pertinent  authority,  to  set  the  claim 
in  a  somewhat  different  light  than  has  heretofore  been  cast 
upon  it.  But  there  will  be  no  lessening  at  all  of  the  importance 
that  has  always  been  assigned  to  the  claim. 


XIII 


The  Masonian  Claim  Prior  to  Cranfield’s  Coming 

1.  THE  IMPORTANCE  OF  THE  CLAIM 

When  New  Hampshire  became  a  royal  province,  two  issues 
came  up  which  were  to  be  substantially  decided  within  a  score 
of  years  to  the  advantage  of  the  inhabitants.  One,  already  cov¬ 
ered,  was  that  of  jurisprudence.  Generally  speaking,  the  liberal 
law  and  practice  of  Massachusetts,  though  somewhat  frowned 
upon  in  London,  was  largely  to  prevail,  since  it  had  become  so 
firmly  fixed  already  that  mere  inertia  controlled  the  result. 
More  important  still  for  the  future  was  the  decision,  made 
after  much  suffering  by  litigation  and  otherwise,  that  New 
Hampshire  was  to  be  permanently  a  land  of  small  freeholdings 
in  fee.  It  was  of  incalculable  value  to  freedom  that  her  inhabi¬ 
tants  were  not  to  build  houses  and  hold  their  lands  as  tenants 
of  a  Lord  Proprietor.  The  decision  was  not  reached  by  litiga¬ 
tion,  but  it  was  the  verdicts  of  juries  of  free  men  that  created  a 
situation  such  that  the  claimed  proprietor  had  to  yield.  This 
important  development  of  economic  and  political  history, 
bound  up  in  the  claim  of  Robert  Mason,  is  inseparable  from 
our  judicial  history.  But  first  we  must  go  deeply  into  the  back¬ 
ground  of  the  claim,  or  it  will  not  be  rightly  understood.  The 
story  will  be  somewhat  long  in  the  telling,  but,  involved  though 
it  is,  we  may  finally  reach  a  definition  of  the  factual  issues, 
heretofore  scarcely  understood,  that  will  have  a  bit  of  clarity. 

2.  THE  BACKGROUND  OF  THE  CLAIM 

Reference  was  long  ago  made  to  Robert  Mason’s  statement  of 
his  title  in  1674/5,  a  statement  that  he  later  amplified.1  First, 
he  claimed  under  a  grant  from  the  Council  of  New  England 
to  his  grandfather  and  devisor,  Captain  John  Mason,  March 
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9,  1620,  covering  the  whole  seashore  from  Naumkeag  River 
to  Merrimack  River,  and  running  inland  to  the  heads  of  the 
rivers.  This  grant  is  published  in  none  of  our  books,  but  is 
referred  to  in  two  lists  of  grants  in  London,  one  of  them  offi¬ 
cial.2  That  there  was  such  a  grant,  seems  certain,  but  it  gave 
Captain  John  Mason  exactly  nothing.  After  the  opinion  of  the 
Chief  Justices  that  Massachusetts  had  title  and  jurisdiction  to 
a  point  three  miles  north  of  the  Merrimack  River,  this  grant 
went  out  of  the  picture. 

Next  Robert  Mason  claimed  under  a  grant  from  the  Council 
of  New  England  to  Captain  John  Mason  and  Sir  Ferdinando 
Gorges,  August  10,  1622,  from  the  Merrimack  to  the  Kennebec, 
and  to  the  heads  of  those  rivers.  This  is  sometimes  erroneously 
called  the  Laconia  Patent;  it  was  in  fact  the  grant  for  the 
Province  of  Maine.8  As  we  shall  later  see,  Mason  and  Gorges 
purposed  to  make  a  division  of  it. 

On  November  7,  1629,  the  Council  granted  to  Captain  John 
Mason  the  territory  of  New  Hampshire,  extending  on  the  sea- 
coast  from  the  Merrimack  to  the  Piscataqua,  and  extending 
back  into  the  country  sixty  miles,  “being  a  division  of  the  lands 
formerly  granted”  to  Gorges  and  Mason.4  As  to  the  strip  three 
miles  wide  along  the  north  side  of  the  Merrimack  River,  this 
grant  was  made  useless  to  the  Mason  family  after  the  opinion 
of  the  Chief  Justices  already  mentioned.  But  this  grant  might 
have  been  good  for  the  remainder  of  the  territory  to  the  Pis¬ 
cataqua  if  there  had  never  been  a  waiver  of  it.  It  will  later 
appear  that  Captain  John  Mason  did  waive  it  in  large  part. 

Next  in  order  of  time  was  the  grant  of  1631  that  to  the 
writer’s  mind  amounted  to  a  waiver.  It  was  never  mentioned 
by  Robert  Mason  as  far  as  appears.  It  was  suggested  plainly  by 
those  whom  he  sued,  but  Mason  kept  studiously  silent  about 
it.  Its  meaning  and  effect  will  be  discussed  later. 

Ignoring  this  grant,  Robert  Mason  claimed  also  under  a 
grant  from  the  Council  of  New  England  to  Captain  John 
Mason,  April  22,  1635,  covering  all  of  the  shore  from  Naum¬ 
keag  to  Piscataqua,  and  sixty  miles  inland,  part  of  the  Isles  of 
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Shoals  and  ten  thousand  acres  on  the  Kennebec.5  This  grant 
was  of  course  worthless  south  of  a  line  three  miles  north  of 
the  Merrimack  River.  There  seems  to  be  evidence  that  this 
grant  was  a  mere  copy  of  a  grant  dated  February  3,  1634.®  Both 
dates  were  subsequent  to  the  grant  of  1631,  later  to  be  ex¬ 
plained,  which  largely  vitiated  the  grant  of  1634-1635. 

Robert  Mason  never  claimed  under  the  real  Laconia  grant, 
to  Gorges  and  Mason,  November  17,  1629,  covering  the  back 
country  from  the  heads  of  the  Merrimack  and  the  Kennebec.7 
Captain  John  Mason  seems  sometimes  to  have  conceived  the 
grant  of  1622  to  be  the  Laconia  Patent,  and  his  associates  in 
the  grant  of  1631  thought  of  that  as  the  Laconia  Patent.  The 
real  Laconia  Patent  was  not  involved  in  the  Masonian  litiga¬ 
tion.  All  of  which  goes  to  show  how  confused  were  English 
minds  as  to  the  geography  of  the  region,  and  how  little  Cap¬ 
tain  John  Mason  knew  about  his  own  affairs.  Of  course  Robert 
Mason  knew  even  less.  If,  after  coming  over  he  learned  more, 
he  never  seems  to  have  admitted  it. 

It  is  sometimes  helpful  to  study  carefully  the  depositions  of 
people  living  in  New  Hampshire  contemporaneously  with  the 
making  of  the  claim.  Those  about  to  be  cited  have  long  been 
known,  but  seem  never  to  have  been  fully  understood  in  their 
implications. 

In  1676,  after  Edward  Randolph  had  ended  his  sketchy  in¬ 
vestigations  in  New  Hampshire,  a  series  of  depositions  was 
taken  from  seven  men  ranging  from  sixty-eight  to  eighty  years 
of  age.  They  were:  Edward  Johnson,  who  had  been  here  over 
fifty  years;  Edward  Colcord,  Thomas  Spencer,  Robert  Men- 
dum,  and  Thomas  Crockett  for  forty-six  years  each;  Henry 
Dowell  and  Thomas  Withers  for  only  a  year  less.  All  of  them 
could  remember  back  to  1631  or  earlier.  That  date  is  doubly 
significant;  it  was  the  date  of  the  grant  of  1631  never  men¬ 
tioned  by  Robert  Mason;  it  was  four  years  before  Captain  John 
Mason  died.  These  depositions  are  on  their  face  open  to  criti- 

B1  PP  32.  Robert  Mason  seems  to  have  made  use  of  a  “patent”  from  Charles 
II,  1635,  which  was  never  recorded  in  London,  and  is  undoubtedly  a  forgery. 
Dean,  ed.  Captain  John  Mason.  355-360.  ®JSJ  34.  7JSJ  3. 
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cism  as  the  memories  of  old  men;  one  at  least  of  the  deponents, 
Edward  Colcord,  was  a  known  liar  on  occasion.  But  what  they 
said  must  be  checked  by  facts  of  record. 

All  of  them  testified  that  Captain  John  Mason  never  settled 
any  government  or  people  on  any  land  on  the  south  or  west  side 
of  the  Piscataqua  River,  either  by  himself  or  his  agents.  In 
the  past  the  significance  of  these  depositions  has  been  over¬ 
looked,  and  they  have  been  used  for  the  opposite  intent  of 
making  Mason  the  individual  developer  of  New  Hampshire. 
They  will  appear,  nevertheless,  to  be  on  the  point  mentioned 
wholly  consistent  with  English  records. 

William  Seavy  deposed  that  he  came  to  the  Shoals  in  1632, 
about  a  year  after  Captain  Walter  Neal  left.  Neal,  he  supposed, 
had  come  over  for  Captain  John  Mason  about  the  year  1630. 
That  supposition  was  erroneous,  as  will  appear  from  record- 
matter.  Neal,  said  Seavy,  lived  at  a  house  in  Little  Harbor  re¬ 
puted  to  have  been  built  by  merchants  of  Plymouth.  This 
reference  identifies  the  house  as  the  one  built  by  Thomson  in 
1623.  He  was  connected  with  a  company  of  Plymouth  mer¬ 
chants,  not  with  Mason  or  Mason’s  associates.  When  Neal  left 
for  England,  said  Seavy,  Thomas  Warnerton  was  in  charge  of 
whatever  estate  Neal  left.  A  man  named  Norton  took  the  cattle 
to  Charlestown,  and  the  rest  of  the  goods  were  sold  by  Warner¬ 
ton.  Seavy  added  that  neither  Neal  nor  Mason  as  individuals 
had  built  any  house  or  settled  any  family  in  New  Hampshire, 
but  a  trading  house  was  built  at  Newichwannock,  in  Maine.8 
With  the  exception  of  a  trifling  settlement  at  Strawberry  Bank 
by  a  company  of  which  Captain  John  Mason  was  only  a  part¬ 
ner,  these  depositions  are  entitled  in  the  writer’s  opinion  to 
credit.  They  are  all  in  the  English  archives,  and  presumably 
were  fully  available  to  Robert  Mason. 

If  those  documents  were  known  to  Robert  Mason,  and  one 
can  scarcely  doubt  that  they  were,  his  claim  was  oppressive.  If 

8JSJ  62.  In  the  British  archives  there  is  an  undated  petition  (probably  not 
much,  if  any,  later  than  1635)  from  Shadrach  Miller  to  the  Privy  Council, 
alleging  non-payment  for  services  at  Pascataway  for  eighteen  months  upon  a 
contract  with  Captain  John  Mason,  John  Cotton  and  Henry  Gardiner  in  be¬ 
half  of  themselves  and  the  rest  of  the  “Adventurers  for  the  Province  of  Laconia.” 
1  NHD,  10. 
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they  were  known  to  British  officialdom,  as  they  should  have 
been,  the  home  government  was  helping  Robert  Mason  to 
establish  a  title  that  he  did  not  have.  It  is  a  situation  that  has 
never  been  frankly  faced  by  any  New  Hampshire  historian. 

So  now  for  another  document  in  the  English  archives,  the 
grant  of  1631.  On  November  3,  1631,  the  Council  for  New 
England  granted  to  Gorges,  Mason,  and  seven  others,  two  tracts 
in  common  ownership,  which  may  properly  be  called  the  Pas- 
cataway  Grant.  Included  in  it  were:  (1)  the  house  called 
Pascataway  where  Captain  Walter  Neal  then  or  lately  resided 
[the  Thomson  house  at  Little  Harbor];  a  large  tract  of  land 
described  substantially  as  beginning  on  the  seacoast  five  miles 
west  of  that  house,  thence  running  north  and  east  and  north¬ 
east  and  north  or  northwest  into  the  harbor  and  river  to  the 
headland  opposite  Edward  Hilton’s  plantation  [Dover  Point 
was  Hilton’s],  thence  west  and  southwest  in  the  middle  of  the 
river  and  through  the  middle  of  the  Great  Bay  to  the  falls, 
and  thence  by  an  imaginary  line  to  the  sea  at  the  point  of 
beginning.® 

The  falls  one  first  thinks  of  as  the  westerly  bound  would  be 
Squamscot  Falls  at  Exeter.  John  Scribner  Jenness  was  of  the 
opinion,  expressed  in  his  Notes  on  the  First  Planting  of  New 
Hampshire,  that  the  falls  meant  were  those  at  Newmarket.  But 
there  is  contemporary  claim  that  the  Squamscot  Falls  were  the 
bound.10 

This  description  includes  little,  if  any,  of  Hampton,  nor 
much  of  Exeter,  nor  any  of  Dover.  Captain  Mason  by  accepting 
as  owner  in  common  this  grant  of  title,  the  only  grant  under 
which  he  ever  had  any  part  in  the  settlement  of  New  Hamp¬ 
shire,  could  no  longer  claim  title  in  severalty  to  the  described 
premises  under  other  grants.  By  accepting  the  grant,  he  seems 
to  have  been  estopped  to  challenge  the  Hilton  Patent  at  Dover, 
which  the  grantors  and  grantees  obviously  intended  to  recog¬ 
nize.  The  Council  records  show  that  the  Pascataway  Grant  was 
bounded  on  the  plantation  of  Edward  Hilton.11 

Besides  the  house  and  tract  already  described,  the  Pascata- 
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way  Grant  also  included  all  of  the  Isles  of  Shoals  and  a  con¬ 
siderable  tract  in  Maine  adjoining  the  Piscataqua  River.  The 
grantee  company  agreed,  at  a  meeting  on  December  6,  1633, 
upon  a  partial  division  of  the  property  that  is  of  first  impor¬ 
tance.  The  meeting  was  attended  by  Gorges,  by  John  Mason 
for  himself  and  John  Cotton,  by  Henry  Gardiner,  by  George 
Griffith,  and  by  Thomas  Eyer  for  himself,  Thomas  Warnerton, 
and  Eliezer  Dyer.  Every  one  of  the  nine  grantees  was  present 
or  represented  except  Edwin  Guy.  Whether  Guy  had  sold  his 
share  to  the  other  grantees  does  not  appear,  but  he  may  have, 
since  immediately  it  was  to  appear  that  there  were  only  eight 
shares. 

That  meeting  made  division  of  the  lands  east  of  the  Piscata¬ 
qua,  in  Maine,  either  to  individual  members  or  groups  of 
members  in  severalty.  Captain  Mason  in  his  own  right  and  the 
right  of  Cotton  received  a  tract  in  Maine  beginning  a  quarter 
of  a  mile  below  the  lowermost  fall,  “and  soe  upward  along 
Newichwannock  River  to  the  end  of  ye  Patent  which  is  esti¬ 
mated  about  fifteen  miles  and  a  quarter  being  almost  fower 
miles  more  than  his  proportion  cometh  unto.  Yet  it  is  allowed 
him  in  regard  hee  is  soe  farre  distant  from  the  Sea.”  This  tract 
clearly  included  the  site  of  Newichwannock  House,  the  princi¬ 
pal  trading  station  of  the  Patent,  but  it  was  provided  that  the 
house  itself  should  remain  in  common  and  undivided  owner¬ 
ship,  as  should  also  all  of  the  Patent  lying  southwest  of  the 
Piscataqua.  The  swine  were  divided.12 

So  there  is  no  question  that  by  Captain  Mason’s  own  act  all 
of  Portsmouth  and  some  more  of  New  Hampshire  were  in 
common  ownership  two  years  before  he  died  in  1635.  By  the 
terms  of  the  agreement,  the  New  Hampshire  property  not 
divided  into  several  ownership  included  the  habitation  former¬ 
ly  occupied  by  Walter  Neal  in  behalf  of  “the  Adventurers  to 
Liconia,”  and  by  the  terms  of  the  settlement  it  included  only 
one  other  house  in  New  Hampshire  that  the  company  probably 
built  at  Strawberry  Bank.  No  other  improvements  appear  to 

12JSJ  18.  For  the  Cotton  share  to  Mason,  see  Dean,  ed.  Captain  John  Mason, 
329,  331. 
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have  existed  on  New  Hampshire  soil  in  1633,  outside  Dover, 
except  possibly  a  small  fort. 

The  next  question  is,  “Did  Captain  John  Mason  purchase 
the  rights  of  all  the  other  proprietors  of  Pascataway  during  his 
lifetime?”  It  seems  perfectly  clear  that  the  answer  is  “no.” 
Heretofore  our  reliance  as  to  ownership  has  rested  solely  on 
English  records.  We  should  now  turn  to  the  New  Hampshire 
records,  from  which  the  truth  could  have  been  fairly  deduced. 

Ambrose  Gibbins,  or  Gibbons,  was  in  1631  resident  factor, 
originally  at  Newichwannock,  not  for  Captain  John  Mason 
as  an  individual,  as  most  people  have  supposed,  but  for  the 
“Laconia”  Adventurers.  As  such  he  was  consignee  of  a  ship¬ 
ment  by  the  Pide-Cowe  late  that  year,  and  the  names  of  all 
nine  of  the  partners  were  appended  to  the  invoice.  The  follow¬ 
ing  year  George  Vaughan  was  notified  by  John  Mason,  Henry 
Gardiner,  and  Thomas  Eyer,  “for  the  rest  of  the  Adventurers,” 
of  another  invoice  of  goods  to  be  traded  for  beaver,  and  the 
paper  was  endorsed  “the  company’s  Invoice  of  trade  goods.” 
Thereafter,  until  1634,  the  correspondence  between  England 
and  Gibbins  was  always  that  of  the  “company,”  not  of  Captain 
John  Mason  individually.13 

When  Captain  Walter  Neal  made  a  contract  with  Charles 
Knill  in  1633,  it  was  “in  the  behalf  of  Capt.  John  Mason  of 
London,  Esqr.  and  company.14  In  1634,  Gorges  and  Mason 
notified  Gibbins  and  Thomas  Warnerton,  the  latter  being  the 
company’s  agent  at  Strawberry  Bank,  that  the  partnership  lands 
northeast  of  the  Piscataqua  had  been  divided;  and  at  the  same 
time  Mason  sent  to  Gibbins  some  people  and  provisions  for 
his  “owne  division  of  lands  lately  agreed  upon  betwixt  our 
adventurers.”  Mason  referred  to  the  fact  that  he  had  bought 
the  shares  of  Mr.  Cotton  and  his  brother,  with  the  result  that 
Mason  owned  three-eighths  and  Gorges  one-eighth  of  the  com¬ 
pany  property.15  The  goods  at  Newichwannock  that  belonged 
to  Mason  individually  were  separated  from  those  of  the  “ad¬ 
venturers  for  Laconia”  and  carefully  listed.18 

George  Vaughan  went  back  to  England.  Thence,  in  1636, 


181  PP  61,  63,  66,  68,  73,  76,  81.  141  PP  75.  181  PP  88,  89,  90,  91.  191  PP  93. 


190  Judicial  Beginnings  in  New  Hampshire 

he  wrote  to  Gibbins  that  when  he  got  to  London  in  December, 
1635,  Mason  was  dead.  “But  I  spoke  with  Sir  Ferdinando 
Gorges  and  the  other  owners  [italics  supplied]  but  they  gave 
me  no  incouradgment  for  New-England.  I  acquainted  y’m 
fully  of  what  you  and  I  discoursed,  but  theye  were  quite  could 
in  that  matter.  Mr.  Masson  being  ded,  and  Sir  Ferdinando 
minding  only  his  own  Divisyon,  he  told  me  he  is  getting  a 
pattente  for  it  from  the  Kinge  from  Piscataqua  to  Sagadahock, 
and  that  between  Meremake  and  Piscataqua  he  left  for  Mr. 
Mason,  who,  if  he  had  lived  would  a  took  a  pattent  for  that 
also,  and  so  I  supose  the  affairs  of  Laconia  is  ded  also.”17 

If  there  be  any  doubt  that  some  of  the  Gibbins  papers  were 
“planted”  in  New  Hampshire  records,  they  are  in  complete 
harmony  with  the  English  records,  where  opponents  of  the 
Masonian  claim  could  not  have  “planted”  the  records  now 
found  there.  As  of  the  time  of  his  death,  Captain  John  Mason 
recognized  the  rights  of  the  Hilton  Patent  in  Dover  and 
claimed  only  an  undivided  share  of  the  Pascataway  Grant, 
probably  three-eighths.  Gorges  proposed  to  let  Mason  have  his 
one-eighth  interest  between  the  Piscataqua  and  the  Merrimack, 
and  Mason  still  thought  that  he  must  get  from  the  Crown  a 
new  patent  in  order  to  secure  to  himself  the  rights  that  he  had 
waived.  That  restoration,  if  it  could  have  been  effected  in  the 
manner  proposed,  was  never  effected.  Even  Gorges  never  got 
his  patent  of  Maine  until  1639. 

The  outstanding  five-eighths  of  the  Pascataway  Grant,  it 
seems  certain,  could  be  acquired  by  the  heirs  of  Mason  only 
through  some  act  either  by  the  owners  of  the  interests  or  by 
arbitrary  patent  by  the  Crown.  And  the  Crown  seems  not  to 
have  had  the  power  to  touch  the  rights  of  the  Dover  people, 
perhaps  not  of  those  who  owned  the  five-eighths.  In  any  event, 
it  will  become  clear  that  none  of  these  things  happened  after 
Captain  Mason’s  death. 

When  Joseph  Mason  was  agent  here  for  Ann  Mason,  widow 
and  life-tenant  under  Captain  Mason’s  will,  Joseph  brought 
three  actions  against  Richard  Leader,  James  Johnson,  and  John 
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Goddard.  It  may  or  may  not  be  significant  that  these  suits  were 
brought  slightly  less  than  twenty  years  after  the  Captain  died. 
It  may  be  that  the  twenty-year  limit  applied  in  England,  but 
not  in  the  colonies.  But  it  is  important  that  these  three  cases 
(the  only  ones,  not  the  “many”  later  claimed  by  Robert  Ma¬ 
son)  were  actions  of  trespass  on  land  at  Newichwannock,  in 
Maine.  The  suits  were  in  the  General  Court  of  Massachusetts 
Bay,  and  they  involved  no  question  of  title  to  any  land  in  New 
Hampshire.18 

But  that  is  not  all.  Joseph  was  resident  agent  from  1651,  or 
earlier,  to  1667.  That  was  the  period  when  Portsmouth  was 
growing  fast  in  population  and  wealth.  If  the  estate  he  repre¬ 
sented  had  title  in  severalty  to  that  part  of  the  Pascataway 
Grant  lying  in  New  Hampshire,  of  which  Portsmouth  was  the 
most  promising  part,  that  was  the  time  to  sue  landholders  in 
New  Hampshire  who  had  possession  of  estate  much  more  valu¬ 
able  than  Newichwannock  could  boast.  But  no  trace  of  a  suit 
by  Joseph  Mason  involving  New  Hampshire  land  is  to  be 
found,  and  there  is  no  indication  of  the  mutilation  of  the  court 
records  during  this  period. 

Moreover,  on  May  6,  1653,  Joseph  Mason  petitioned  the 
General  Court  of  Massachusetts  setting  forth  his  agency  for 
the  executrix  of  Captain  John  Mason,  “ who  with  others  his 
associates  [italics  supplied]  were  interested”  in  the  Laconia 
Patent,  and  alleging  encroachments  by  the  inhabitants  of  Straw¬ 
berry  Bank  and  others  on  “those  lands”  and  “our  Tennants 
Land  (which  for  sixteen  years  past)  was  granted  unto  them  by 
lease  from  the  then  agents  of  the  proprietors.”  It  should  have 
been  noticed  that  for  the  years  subsequent  to  John  Mason’s 
death,  it  was  alleged  that  the  agents  of  the  proprietors,  not  of 
the  proprietor,  had  been  leasing  lands,  and  our  deeds  records 
sustain  the  allegation. 

Then  Joseph  Mason  became  even  more  definite,  if  possible, 
and  said  that  by  reason  of  bad  agents  “our  pticular  howses 
have  decaied  the  ffort  ruined  &  our  Gunns  caried  away  (except 
one  peece  of  Ordnance)  all  wich  was  at  the  cost  of  those  fore- 
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named  Proprietors  Sr  ffardinando  Gorge  &  Captain  John 
Mason  &  their  associats.”  Nothing,  said  Joseph,  was  left  in  1653 
but  “bare  lands  &  the  monuments  of  ruine.”  To  take  his  word 
for  it,  and  he  ought  to  have  known,  the  agents  of  the  company 
had  left  everything  in  ruin,  and  there  was  no  trace  of  the 
improvements  made  by  the  partners,  or  before  their  time, 
except  those  ruins.  All  existing  improvements  in  1653,  we  can 
be  certain,  were  at  the  expense  of  the  holders  of  the  land  or 
their  ancestors  in  title. 

And  while  we  are  thinking  of  the  question  of  expense,  it  is 
remarkable  that  when  the  Pascataway  Grant  was  made  in  1631, 
it  was  represented,  as  stated  in  the  grant,  that  the  plural 
grantees  had  expended  more  than  three  thousand  pounds.  By 
1674,  Robert  Mason  was  alleging  that  his  grandfather  had 
spent  it  all,  and  that  the  sum  was  more  than  twenty  thousand 
pounds,  obviously  puffing.  Joseph  Mason  also  complained  in 
1653  that  the  Town  of  Portsmouth  was  disposing  of  the  land 
of  the  proprietors,  and  protested.  But  he  did  not  sue.  He  fur¬ 
ther  asserted  that  “our  Tennants”  still  rendered  “us”  acknowl¬ 
edgement,  but  he  did  not  say  how  many.16 

In  connection  with  Portsmouth  lands,  it  is  interesting  to 
note  Joseph  Mason’s  own  dealings  in  such  property.  There  is 
only  one  sure  grant  from  him  as  agent  for  Ann  Mason,  an  ac¬ 
quittance  to  William  Seavy  of  all  claim  which  Ann  had  (and 
Joseph  knew  it  was  only  an  undivided  share)  in  a  tract  said  to 
have  been  given  by  Captain  John  to  a  servant,  from  whose 
estate  it  had  been  set  off  to  Seavy  for  a  debt.20  Joseph  Mason’s 
other  conveyances  all  appear  to  have  been  given  in  his  indi¬ 
vidual  capacity.  It  is  true  that  in  two  of  them  he  described 
himself  as  agent  of  Ann,  but  in  one  of  the  two  he  clearly  acted 
solely  for  himself  in  the  sale  of  a  lot  on  which  he  had  started 
a  cellar,  after  making  entry  for  his  own  use.  In  the  other  he 
gave  an  individual  warranty.  These  deeds  cover  five  tracts.  As 
to  two  of  them  he  recites  that  he  gained  title  by  grant  from  the 
Town  of  Portsmouth.  The  source  of  his  title  in  the  other  cases 
is  not  stated.21 
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Nothing  can  be  clearer  than  that,  in  1653,  there  had  been 
no  division  as  between  the  proprietors  of  the  New  Hampshire 
part  of  the  Pascataway  property,  and  that  already,  thirty  years 
before  Robert  Mason  began  his  suits,  there  were  paper  titles 
in  Portsmouth  originating  in  town  grants  entirely  independent 
of  the  Masonian  claim,  and  that  before  1667  Joseph  Mason  had 
acquired  two  of  those  paper  titles.  And  he  was  suing  nobody 
for  occupying  land  held  under  such  a  title. 

Robert  Mason  was  also  individually  bound  by  knowledge  of 
the  fact  of  lack  of  individual  ownership  as  early  as  1659.  In 
that  year  he  joined  in  a  petition  by  the  sons  of  Gorges,  Henry 
Gardiner,  and  others,  claimants  of  land  in  Maine  and  La¬ 
conia. 32  Fifteen  years  later,  in  1674,  and  forever  after,  he  was 
claiming  everything  and  keeping  quiet  about  the  title  in  com¬ 
mon.  If,  between  those  dates,  he  had  ever  bought  in  the  other 
interests,  he  would  have  said  so  when  he  was  challenged. 

Mason  faced  difficulties  in  other  towns  than  Portsmouth.  In 
Dover  there  was  the  Hilton  Patent  of  1631,  prior  to  the  Pas¬ 
cataway  Grant,  which  recognized  the  Hilton  plantation.  There 
is  dispute  as  to  what  was  included  in  the  Dover  or  Hilton 
Patent.  Prior  to  1631  there  were  rights  of  occupation  by  Ed¬ 
ward  Hilton  and  others.  After  that,  paper  titles  under  the 
Hilton  Patent  must  have  been  numerous.  There  is  no  evidence 
at  all  that  anybody  ever  occupied  land  in  Dover  under  lease 
from  either  Mason  or  the  Pascataway  grantees.  More  than  forty 
years  before  Robert  Mason  began  his  suits,  Dover  men  had 
pretty  much  circled  the  Great  Bay  with  their  improvements. 
Whether  or  not  the  Hilton  Patent  authorized  what  they  did, 
it  appears  that  by  1640  William  Hilton  had  settled  down  at 
Oyster  River,  now  Durham;  that  Edward  Hilton  had  taken 
up  a  farm  on  the  Great  Bay  in  what  is  now  Newfields,  and  that 
Captain  Thomas  Wiggin,  always  understood  to  be  a  Dover 
man,  had  improved  on  the  south  side  of  the  Bay,  in  the  present 
Town  of  Stratham,  what  had  by  Robert  Mason’s  day  become 
the  finest  farm  in  New  Hampshire.  There  these  three  were 
found  when  the  Exeter  settlers  arrived  in  1639,  and  their 
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possession  was  never  questioned.  When  the  Town  of  Exeter 
granted  out  lands  to  their  settlers  in  1639  and  1640,  they  spe¬ 
cifically  reserved  to  the  Hiltons  and  Wiggin  the  rights  that 
they  already  possessed.28 

In  Exeter  all  titles,  except  those  mentioned  and  a  few  others 
derived  from  possession  anterior  to  the  coming  of  the  Wheel¬ 
wright  settlers,  rested  on  the  Indian  deed  to  Wheelwright  and 
others,  none,  as  far  as  appears,  being  ever  by  leave  of  the 
Mason  interests,  individual  or  in  common.  The  same  can  be 
said  of  Hampton,  where  all  titles  rested  on  the  town  grants 
under  the  charter  given  by  Massachusetts  prior  to  1640.  Na¬ 
thaniel  Boulter  and  John  Redman  made  affidavit  in  1685  that 
in  1642  agents  of  Mason’s  heirs  went  to  Hampton  and  de¬ 
manded  that  no  settlements  be  made  there  without  Masonian 
consent,  but  that  no  attention  was  paid  to  them.24  Boulter  was 
not  unfriendly  to  the  claim  of  Mason,  so  we  must  believe  that 
from  1642  the  inhabitants  of  Hampton  were  in  undisputed 
possession,  claiming  rights,  for  forty  years  before  Robert  Mason 
began  his  suits.  Since  Robert  Mason  never  sued  anyone  except 
for  lands  in  occupation,  we  need  not  here  consider  the  question 
of  his  title  to  unoccupied  lands  in  the  back  country.  So  we 
come  to  the  question  whether  there  was  any  statute  of  limita¬ 
tion  barring  Mason’s  suits. 

3.  STATUTES  OF  LIMITATION 

If  Edward  Randolph  and  Robert  Mason  had  rightly  under¬ 
stood  the  Massachusetts  statute  of  limitation  they  complained 
of  in  their  report  of  1676,  they  would  not  have  been  troubled 
by  it.  It  was  not  a  general  statute  of  limitation,  but  a  special 
one.  The  preamble  of  that  act,  passed  in  1657,  recited  that 
many  had  not  in  the  early  days  observed  any  “due  order  or 
legal  course  for  the  confirmation  of  such  Sales  and  Alienations 
of  Houses  and  Lands’’  as  had  passed  from  man  to  man.  Ac¬ 
cordingly  it  was  provided  that  those  who  had  claimed  by 
possession  could  record  their  claims,  and  if  they  prosecuted 
them  to  effect  within  five  years  from  May  20,  1657,  their  title 
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should  be  good.26  It  was  not,  as  represented  by  Randolph,  a 
general  five-year  statute  of  limitation,  and  we  do  not  know 
that  many  availed  themselves  of  it.  Those  who  did  not,  certain¬ 
ly  were  left  without  any  claim  at  all  under  the  statute.  So  after 
1662  the  act  appears  to  have  had  no  effect  at  all,  and  that  was 
twenty  years  before  Robert  Mason  began  his  suits. 

There  was  an  English  statute,  21  James  I,  chapter  16,  that 
applied  to  writs  of  formedon.  This  provided  that  all  such  writs 
must  be  brought  within  twenty  years  after  title  descended  and 
cause  of  action  accrued.  There  was  a  reservation  in  favor  of  a 
minor  heir,  who  might  bring  action  within  ten  years  of  attain¬ 
ing  age.  If  this  statute  was  in  force  in  New  Hampshire,  of 
which  we  cannot  be  sure,  Robert  Mason  was  barred,  since  he 
came  of  age  several  years  prior  to  1660,  and  that  date  was  more 
than  twenty  years  prior  to  his  first  suit.  But  whether  or  not 
there  was  a  statutory  limitation,  English  law  had  some  tender¬ 
ness  for  the  rights  of  longtime  occupants  who  had  made  im¬ 
provements.28 

The  inhabitants  took  some  false  comfort  in  another  statute 
of  their  own  jurisdiction.  In  the  Court  Papers  may  be  found  a 
copy  of  a  statute  unidentifiable  as  to  source.  It  is  endorsed  “A 
true  coppie  taken  out  of  the  statute  book  attest  Richard  Mar- 
tyn.”  It  provided  that  those  “wch  keepe  their  possessions  wth 
force  in  any  lands  8c  tenements,  where  of  thay  or  their  An¬ 
cestors  or  they  whose  estate  they  have  .  .  .  have  continued 
their  possessions  in  the  same  by  three  years  or  more,  be  not 
endamaged  by  force  of  this  statute  the  8  of  Henry  the  sixth 
Chap:  9  the  last  clause  of  it.”27  The  last  clause  of  the  statute  of 
8  Henry  VI,  chapter  9,  provided  for  forcible  possession  of 
lands  from  which  the  rightful  possessors  had  been  excluded 
by  force.  Since  neither  Captain  Mason  nor  any  of  his  heirs 

2BLM  1660  185.  28It  is  possible  that  Robert  Mason  had  doubts  as  to  his  legal 
position,  for  there  is  evidence  that  in  1664  Mason,  through  his  London  agent,  had 
offered  to  sell  to  one  Pynchon,  of  Boston,  his  New  Hampshire  land  for  one  hun¬ 
dred  and  fifty  pounds,  and  even  intimated  that  one  hundred  pounds  would  be 
enough.  1  VP  60.  In  1671  Mason  proposed  that  if  the  King  would  grant  him 
the  importation  of  300  tuns  of  French  wine  free  of  all  customs,  he  would  sell 
to  the  King  his  patent  of  New  Hampshire.  1  NHD,  161.  And  compare 
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had  ever  been  in  possession  after  1635  or  thereabouts,  and 
had  never  been  forcibly  dispossessed,  the  actual  possessors  of 
the  land  seem  to  have  hoped  that  if  they  could  retain  forcible 
possession  against  Robert  Mason  for  three  years,  they  might 
be  safe. 

They  seem  to  have  had  every  advantage  except  control  of 
their  courts.  They  were  to  find  the  courts  could  be  debased  so 
as  to  make  their  defeat  sure. 

4.  THE  CLAIM  UNDER  THE  CUTT  COMMISSION 

When  the  Cutt  Commission  arrived  and  was  delivered  by 
Edward  Randolph,  the  possessors  of  the  land  read:  “And 
whereas  the  inhabitants  of  the  saide  province  of  new  hampshire 
have  many  of  them  bin  long  in  posesion  of  Severall  quantityes 
of  lands  &  are  saide  to  have  maide  Considerable  Improvements 
theire  upon  having  no  other  title  for  the  same  than  what  hath 
bin  derived  from  the  Government  of  the  macithusets  baye 
[the  last  of  which  all  the  inhabitants  except  those  of  Hampton 
knew  to  be  untrue]  ...  &  it  appearing  unto  us  that  the  an- 
sestors  of  Roberd  Mason  esquire  obtained  grants  .  .  .  for  the 
tract  of  land  aforesaide:  and  wheare  at  very  greate  expence 
upon  the  same  untill  molested  &  finally  driven  oute  [which 
was  mere  imagination]  .  .  .  how  ever  to  prevent  in  this  case 
any  unreasonable  demands  w’ch  mighte  be  made  by  the  saide 
Roberd  Mason  for  the  rights  he  Clameth  in  the  Saide  soyle 
wee  have  obliged  the  saide  Roberd  Mason  under  his  hand  & 
Seale  to  declare  that  he  will  demande  nothing  for  the  time 
paste  untill  the  twenty  fourth  of  June  last  paste  nor  molest 
any  in  their  posesions  for  the  time  to  come.”  Then  came  a 
“catch.”  Mason  was  to  make  out  title  to  the  occupants  pro¬ 
vided  they  paid  him  “upon  a  faire  agreement”  sixpence  in  the 
pound  of  the  true  yearly  value  of  all  occupied  lands  (and  im¬ 
provements,  also),  a  yearly  quit-rent  for  all  time  of  two  and  a 
half  per  cent,  levied  on  the  income  that  was  the  fruit  of  the 
money  and  toil  invested  on  the  improvements,  which  in  many 
cases  was  many  times  that  of  the  land-value.  Thus,  said  His 
Majesty,  it  “Semeth  to  be  faire  unto  us”  that  if  any  occupant 
should  refuse  to  pay  the  quit-rent,  the  President  and  Council 


The  Masonian  Claim  Before  1683  197 

should  interpose  and  try  to  reconcile  differences,  failing  which 
they  should  report  and  make  such  recommendations  as  would 
enable  His  Majesty  to  determine  what  was  equitable.28  Thus 
royally  was  the  will  of  the  Crown  made  known,  a  will  based 
upon  serious  misstatements  made  by  Mason  and  Randolph, 
without  opportunity  for  the  settlers  to  tell  the  facts  as  they 
saw  them. 

The  shock  must  have  been  a  severe  one.  Within  ninety  days, 
at  the  first  session  of  the  General  Assembly,  there  was  what 
amounted  to  a  declaration  of  independence  of  the  royal  decree. 
Acts  were  passed  confirming  all  lands,  townships,  and  grants 
by  towns,  with  every  other  grant,  in  the  same  state  and  condi¬ 
tion  as  before  the  alteration  of  government,  providing  also  that 
if  any  controversy  should  arise  about  titles  it  should  be  tried 
by  a  jury  of  twelve  able  men  chosen  by  the  freemen  of  each 
town  according  to  law  and  custom.28 

5.  MASON  ARRIVES 

These  and  other  acts  the  President  and  Council  failed  to 
report  to  the  home  government,  as  commanded  by  the  Cutt 
Commission.  As  a  result  of  hearing  little  or  nothing  of  the 
doings  in  New  Hampshire,  the  Lords  of  Trade  and  Plantations, 
on  August  6,  1680,  proposed  to  the  King  that  some  able  per¬ 
son  be  sent  over  to  be  Clerk  of  the  Council  and  Secretary  of 
the  Province.80  The  man  sent  over,  Richard  Chamberlain,  was 
indeed  an  able  person.  He  arrived  in  December,  1680. 81  With 
him  came  Robert  Mason,  commissioned  to  sit  in  the  Council 
to  forward  his  private  interests.82 

6.  MASON  REFUSES  TO  COMPROMISE 

Immediately  there  was  trouble.  According  to  Mason,  he  was 
opposed  by  the  other  members  of  the  Council  and  faced  with 
the  act  confirming  titles.  Consequently  he  made  public  declara¬ 
tions  of  his  claim,  and,  he  said,  offered  to  make  a  compromise 
with  the  Council.  By  this  he  almost  surely  meant  that  he  tried 
to  compromise  his  claims  against  the  other  members  of  the 
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Council.  If  he  had  succeeded  in  making  them  put  their  private 
interests  above  their  public  responsibilities,  the  rest  of  the 
inhabitants  would  have  been  mere  toys  for  Mason  to  play 
with.  But  the  majority  of  the  Council  remained  firm.  Mason 
asserted  hopefully  that  over  half  of  the  inhabitants,  neverthe¬ 
less,  came  in  to  have  their  lands  confirmed.  Chamberlain,  more 
conservative,  said  nearly  a  half.88 

Mason  charged  that  Waldron,  Martyn,  and  Moodey  excited 
the  people  not  to  agree.84  Characteristically  Mason  omitted, 
what  Chamberlain  reported  to  the  Lords  of  Trade,  that  the 
Council  made  a  reasonable  proposal  to  Mason:  if  he  would 
waive  his  claims  as  against  all  individuals,  they  would  under¬ 
take  to  arrange  for  the  raising  of  a  tax  in  each  town  in  lieu 
of  quit-rents.  Mason,  who  was  an  arbitrary  person,  declined 
to  make  any  such  compromise;  he  would  treat  with  each  in¬ 
dividual;  he  would  “let  them  lands  as  he  should  see  cause,  and 
if  any  of  his  Tenants  afterward  had  just  occasion  of  complaint, 
he  could  &  would  ease  them  at  his  pleasure.”  It  was  only 
after  that  lordly  feudal  statement  that  the  Council,  unwilling 
to  expose  the  people  to  the  “pleasure”  of  such  a  man,  dissuaded 
them  from  dealing  with  Mason.88  Mason  thus  threw  away  his 
only  chance  to  profit  from  his  claim.  Henceforth  it  was  war. 

7.  THE  COUNCIL  AND  MASON  SQUARE  OFF 

First,  the  Council  and  the  General  Assembly,  in  March, 
1680/1,  questioned  Mason’s  identity  and  the  “truth”  of  the 
copies  of  his  deeds,  which  seemed  to  indicate  that  the  originals 
had  no  seals.86  We  have  the  story  as  Richard  Chamberlain  told 
it  in  a  deposition.  The  Council  and  Assembly  heard  Mason 
argue  his  claim.  The  Royal  Commission  was  read,  the  Patent 
of  the  Council  of  Plymouth,  or  New  England,  and  the  grants 
of  that  Council  to  Captain  John  Mason.  Major  Richard  Wal¬ 
dron  offered  every  technical  objection  that  occurred  to  him. 
He  doubted  whether  the  Mason  named  in  His  Majesty’s  com¬ 
mission  were  the  man  present;  he  thought  that  the  copies  of 
grants  to  Captain  Mason  were  worthless,  since  they  had  no 
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seals,  and  were  merely  copies.  Chamberlain  offered  to  swear 
to  Mason’s  identity  and  to  the  correctness  of  the  copies  as  com¬ 
pared  by  him  with  the  originals  in  England.  Waldron  replied 
that  they  were  not  bound  to  believe  Chamberlain.  Mason  is 
said  then  to  have  remarked,  “I  hope  you  will  believe  His 
Majesty.”  To  which  Waldron  is  supposed  to  have  retorted, 
“we  are  not  the  more  bound  to  believe  it  because  the  King 
hath  writt  it.”87 

Well-meaning  Richard  Cutt  died  that  same  month,  and  the 
more  belligerent  Waldron  assumed  the  full  duties  of  Presi¬ 
dent,  as  he  had  for  the  most  part  during  Cutt’s  illness.88  Before 
long  there  was  more  trouble.  It  was  precipitated  by  Richard 
Otis  and  his  son  of  the  same  name,  whom  Mason,  self-styled 
‘‘Lord  Proprietor,”  sent  in  March  to  Dover  to  collect  quit- 
rents  and  to  forbid  the  felling  of  trees.86  Richard  Otis,  Jr.  told 
Paul  Wentworth  that  all  who  failed  to  pay  by  the  day  set  by 
Mason  were  rebels.  Both  Otises  demanded  rents  of  Jenkin 
Jones  and  others,  who  replied  that  they  did  not  know  whether 
anything  was  due.  One  of  the  Otises  said  that  a  year’s  rent  was 
due  in  June,  1680,  and  added  that  Paul  Wentworth  ‘‘should 
be  one  of  the  first  that  shold  goe  to  england.”  Thomas  Downes 
remarked,  reasonably  enough,  that  “these  estates  would  not 
carry  them  to  england”;  to  which  Otis  allowed  that  “it  was 
noe  matter  there  names  should  goe  for  england.”  Ezekiel 
Wentworth  was  told  “we  should  stay  out  soe  long  till  we  came 
in  that  our  houses  would  be  sould  over  our  heades  and  we 
should  be  accounted  as  rebels.”40 

Otis,  Jr.  threatened  to  sell  the  houses  of  Thomas  Downes 
and  John  Heard,  Jr.  over  their  heads;  Mason  would  then 
bring  tenants  from  England  and  put  them  in  their  stead.41 
Otis,  Sr.,  demanding  rent  of  Benjamin  Heard,  said  that  Clem¬ 
ents,  Roberts,  and  Cotton  had  agreed  to  pay.  Asked  by  Heard 
why  he  did  not  make  demand  upon  the  redoubtable  Major 
Waldron,  Otis  said  he  would  when  the  Major  came  home.43 
One  begins  to  wonder  about  the  truth  of  Mason’s  statement 
that  half  the  inhabitants  came  in  to  pay  rents.  As  makeweight 
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for  popular  feeling,  Otis,  Jr.  was  reported  to  have  said  that 
Robert  Mason  had  gone  once  to  hear  Mr.  Moodey  preach, 
“and  Mr  Moudy  did  pnounce  all  the  Curses  that  he  could 
thinke  on  against  Esqr  Mason,  8c  therefore  he  would  never  goe 
to  heare  him  more.48 

Such  was  the  testimony  before  the  President  and  Council 
when  the  Otises  were  brought  before  them  by  the  complainant 
witnesses.44  The  witnesses  had  their  costs  for  attendance,  and 
the  Council  suggested  that  the  Otises  ought  to  be  punished 
for  breach  of  the  peace.  Chamberlain  thought  that  the  Coun¬ 
cillors,  as  tenants,  ought  not  to  sit  in  any  such  matter  that 
Mason  refused  to  have  them  hear.45  Mason,  however,  believed 
in  a  one-sided  canon  of  disqualification;  he  issued  summons 
for  Waldron,  Martyn,  and  others  to  appear  before  the  King 
in  Council  to  set  out  their  titles.  Thereupon  the  President  and 
Council  had  a  warrant  issued  for  Mason’s  arrest  for  his  usurpa¬ 
tion  of  authority  in  issuing  summons  returnable  in  London.46 

Late  April,  1681,  found  the  contestants  at  something  of  an 
impasse.  It  was  time,  the  President  and  Council  thought,  to 
appeal  to  England.  On  May  7  they  asked  the  Committee  of 
Trade  to  make  Portsmouth  a  free  port.  Three  days  later  they 
prayed  the  Privy  Council  that  the  Masonian  claim  be  deter¬ 
mined  with  reference  to  the  interests  of  the  “whole  Province 
preferable  to  yt  of  a  single  subject.”47 

8.  THE  COUNCIL  TRIES  TO  GET  THE  KING 
TO  SEE  THE  TRUTH 

On  May  31,  1681,  the  Council  sent  the  King  a  remonstrance. 
The  people  could  not  live  “under  such  a  Proprietor.”  Mason, 
they  thought,  must  have  got  His  Majesty’s  commission  “by 
indirect  meanes  &  untrue  informations  (in  wch  he  abounds).” 
He  had  no  authentic  original  or  duplicate  of  any  grant.  His 
talk  about  Captain  John  Mason’s  vast  expense  in  New  Hamp¬ 
shire  was  mostly  pretense.  True,  the  Captain  did  hire  a  house 
here  [Pascataway  or  Thomson’s  House],  but  his  disbursements 
were  chiefly  in  Maine,  on  the  other  side  of  the  river,  and  under 
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the  Laconia  [Pascataway]  Patent,  of  which  the  Captain  was 
but  a  partner,  though  his  grandson  claimed  to  be  the  sole 
proprietor.  Robert,  they  assured  the  King,  asserted  that  they 
claimed  under  Massachusetts,  but  they  had  possessed  the  soil 
long  before  Massachusetts  “meddled”  with  them,  and  they 
had  called  Massachusetts  in.  Captain  John  Mason  and  his 
agents  deserted  New  Hampshire  before  Massachusetts  was  ever 
concerned  here.48 

Richard  Waldron  was  probably  the  chief  author  of  this 
statement.  It  is  the  truth  as  he  recalled  it  from  a  memory  stored 
with  his  forty  years  and  more  of  experience  in  New  Hampshire. 
Checked  against  the  contemporary  evidence,  one  can  find  only 
a  single  unimportant  omission;  any  reference  to  the  house  at 
Strawberry  Bank  apparently  built  by  the  partnership  of  Gorges, 
Mason,  and  others.  It  is  as  near  the  truth  as  we  may  expect  to 
find  in  any  document  the  product  of  interested  parties.  It  fell 
on  deaf  ears,  though  the  records  in  London  proved  its  essen¬ 
tial  truth.  Mason  had  gone  back  to  England  that  spring  to 
support  his  claim.49  Probably  his  twisted  word  had  more  cur¬ 
rency  there  than  anything  a  resident  of  New  Hampshire  could 
say,  however  supported  by  official  records.  Mason  had  promised 
to  be  back  in  a  year.  He  was  not  long  to  overstay  his  promise, 
and  was  to  return  stronger  than  ever. 

9.  MASON  MAKES  A  GRANT;  THE  COURTS 

REJECT  IT 

During  the  Cutt  Period,  Mason  did  not  risk  bringing  any 
suit  in  defiance  of  the  King’s  implicit  prohibition.  He  waited 
for  the  support  of  a  friendly  provincial  administration  before 
he  dared  to  do  that.  But  he  did  make  one  grant  that  led  to  a 
suit  between  his  grantee  and  a  third  party.  On  Great  Island, 
somewhere  near  the  site  of  the  present  Hotel  Wentworth,  was 
a  place  known  by  the  odd  name  of  Muskeeto  Hall.  George 
Walton,  the  Quaker,  owned  it.  We  can  trace  his  title  clearly 
by  deeds.  On  October  1,  1637,  Vine,  Jocelyn,  and  Warnerton, 
as  agents  for  Gorges,  Mason  and  their  associates  (plainly  the 
Pascataway  Grantees),  leased  to  Francis  Mathews  for  one  thou- 
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sand  years  a  hundred  acres  called  Muskito  Hall.60  In  1646 
Francis  Mathews  deeded  a  hundred  acres  known  as  Musceatoe 
Hall  to  John  Wooten.81  Ten  years  later,  in  1656,  Brian  Pendle¬ 
ton  and  Richard  Waldron,  agents  for  John  Wooten’s  widow, 
deeded  Muskeeto  Hall  to  Richard  Tucker.62  Finally,  in  1664, 
Tucker  deeded  to  George  Walton,  reciting  that  the  property 
was  reputed  to  have  belonged  originally  to  Gorges  and  Mason, 
at  the  disposal  of  their  agents  Richard  Vines,  Henry  Jocelyn, 
and  Thomas  Warnerton,  by  them  sold  to  Francis  Mathews,  and 
afterwards  in  the  possession  of  John  Wooten.53  So  Waldron 
had  good  reason  to  know  what  the  truth  was  about  the  Pas- 
cataway  Grant,  just  as  we  know  that  Robert  Mason  must  have 
been  aware  of  it.  The  shocking  thing  is  that  it  did  Waldron 
and  his  followers  no  good  to  know  the  truth. 

Mason,  during  the  Cutt  Period,  laid  out  to  George  Walton 
certain  land  “over  against  little  Harber.”  Walton  began  to  cut 
wood  there.  Jeremy  Walford  forbade  him,  but  he  continued. 
Walford  procured  from  Elias  Stileman  a  warrant  for  Walton’s 
appearance,  and  Constable  John,  the  Greek,  Amazeen  served 
it.  Stileman  put  Walton  and  his  helper  and  Walford  under 
bonds  of  five  pounds  each  to  cut  no  more  until  title  had  been 
tried  before  the  President  and  Council.61  Walton  then  sued 
Walford  and  Amazeen,  and  the  case  was  tried  in  the  first  Court 
of  Common  Pleas  after  Cranfield  arrived.  The  defendants  had 
a  verdict.66  Walton  “appealed”  to  the  Crown,  and  Walford 
and  Amazeen  were  cited  to  attend  and  defend  in  England.69 
Which  introduces  one  of  the  most  harassing  burdens  of  the 
provincial  status;  one  had  sometimes  to  go  to  London,  at 
enormous  expense,  to  defend  his  rights.  It  was  one  of  the  minor 
imbecilities  that  led  to  the  American  Revolution. 

10.  THE  CLAIM  FOMENTS  TRESPASS  AND 

ASSAULT 

The  depositions  in  the  case  of  Walton  v.  Walford  and  related 
matters  are  interesting.  Henry  Langster,  aged  seventy,  de¬ 
posed  that  Thomas  Walford  lived  and  planted  and  built  a 
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A  Note  to  Chapter  XIII 

While  Judicial  Beginnings  in  New  Hampshire  was  in  the 
bindery,  there  came  to  light  in  the  vault  of  the  New  Hamp¬ 
shire  Historical  Society  a  typescript  and  a  hand-written  tran¬ 
script  that  were  unknown  to  the  staff  and  the  author.  Both 
appear  to  be  from  court  records  in  London. 

The  typescript  is  captioned  “Chancery  Affidavits,  Register 
No.  12,  Easter  Term,  1640,  No.  329.”  Dated  May  14,  1640, 
there  follows  an  affidavit  made  by  “Francis  Norton  of  Newe 
England  in  America  beyond  the  sease,  gent,”  who  made  oath 
that  in  or  about  February,  1638,  Anne  Mason,  widow,  of  East 
Greenwich,  Kent,  leased  to  Robert  Houghton,  a  brewer  of 
London,  all  of  her  part  and  portion  of  land  near  the  River  of 
Pascataway,  or  Pascatta-Quake  in  New  England,  with  all 
houses,  mills,  edifices  and  buildings  in  and  upon  the  same, 
and  also  the  use  and  increase  of  all  her  stocks  of  cattle  on  the 
premises,  for  the  space  of  five  years  commencing  at  the  feast 
of  St.  John  Baptist  then  next  following.  The  annual  rental 
was  twenty-five  pounds.  It  is  to  be  noted  that  the  lands  leased 
were  only  her  portion,  which  would  be  the  whole  of  Newich- 
wannock  in  Maine,  and  an  undivided  interest  of  the  lands  of 
the  Pascataway  Patent  on  the  New  Hampshire  side  of  the 
patent. 

The  affiant  was  that  same  Captain  Francis  Norton  whose 
name  has  been  advertised  in  New  Hampshire  as  an  embezzler. 
Among  the  New  Hampshire  papers  are  three  depositions,  one 
by  Francis  Small,  one  by  Nathaniel  Boulter  and  John  Red¬ 
man,  the  third  by  George  Walton.  All  of  them  were  used  as 
evidence  to  support  the  Masonian  title  in  the  famous  case  of 
Allen  v.  Waldron.1  All  were  written  and  certified  to  by  Richard 
Chamberlain,  Robert  Mason’s  friend  and  aide,  in  1685. 2  Small 
deposed  that  he  had  been  employed  by  Norton  at  the  time  it 
was  charged  that  Norton  drove  the  Mason  cattle  to  Boston, 
sold  them,  and  by  inference  embezzled  the  proceeds.  Boulter 
was  one  of  those  who  had  a  grant  of  land  from  Robert  Mason, 
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and  also  one  of  the  jurors  repeatedly  called  to  try  the  Mason 
claim  and  who  presumably  testified  for  him.  George  Walton 
was  another  who  had  a  grant  from  Robert  Mason.  Redman 
was  admittedly  not  very  friendly  to  the  claim  of  Mason.  Small 
must  have  been  in  a  position  to  know  the  whole  truth  concern¬ 
ing  the  Masonian  title,  but  he  did  not  depose  the  whole  truth, 
and  perhaps  was  not  permitted  to  do  so.  It  must  be  remem¬ 
bered  that  such  depositions  were  not  subject  to  cross-examina¬ 
tion  by  opposing  parties  until  sworn  to  in  court  by  the 
deponents.  All  the  deponents  charged  Norton  with  driving 
the  cattle  to  Boston  and  selling  them.  But  none  of  them  actual¬ 
ly  said  that  Norton  embezzled  the  proceeds.  That  was  left  to 
innuendo. 

Chamberlain,  in  drafting  these  depositions,  was  careful  to 
have  the  witnesses  repeatedly  refer  to  “Capt.  Mason’s  planta¬ 
tion”  and  to  “his  [emphasized  by  the  author]  servants”;  to 
state  that  Thomas  Warnerton  was  a  servant  of  Capt.  Mason; 
qualifying  sometimes  to  refer  to  the  plural  servants  of  Capt. 
Mason  or  his  heirs.  In  this  no  least  hint  was  permitted  that 
there  was  a  plantation  in  Maine  owned  solely  by  John  Mason 
and  his  heirs,  while  Mason  had  only  an  undivided  interest  in 
the  plantation  in  New  Hampshire.  Chamberlain  must  be  taken 
to  have  known  the  whole  truth,  since  the  truth  had  been  as¬ 
serted  by  New  Hampshire  landholders. 

Captain  Francis  Norton  knew  the  distinction  perfectly.  He 
had  been  employed  by  Gorges  and  Mason  and  the  other  part¬ 
ners  owning  Pascataway  as  early  as  1634,  when  Gorges  and 
Mason  wrote  to  Warnerton  (company  agent  at  Strawberry 
Bank  in  New  Hampshire)  and  Gibbins  (until  then  the  com¬ 
pany  agent  at  Newichwannock)  about  the  division  of  partner¬ 
ship  lands  in  Maine,  leaving  those  in  New  Hampshire  un¬ 
divided.  For  Gorges  and  Mason  directed  Warnerton  and 
Gibbins,  with  the  advice  of  Captain  Norton  and  Godfrey,  to 
‘‘set  out  the  lynes  of  division  betwixt  our  lands  and  the  lands 
of  our  partners.”3 

When  Anne  Mason,  widow  of  Captain  John,  wrote  to  Gib¬ 
bins  from  East  Greenwich  on  May  6,  1638,  she  told  him  to 
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deliver  the  swine  in  his  possession  that  had  belonged  to  her 
husband  into  the  hands  of  her  general  attorney,  Francis  Nor¬ 
ton.4  The  livestock,  of  course,  was  the  livestock  on  land  at 
Newichwannock  owned  in  severalty  by  the  Mason  estate.  The 
distinction  must  have  been  clearly  in  Norton’s  mind  when 
two  years  later  he  made  the  affidavit  and  was  precise  in  saying 
that  Houghton’s  lease  covered  only  Anne  Mason’s  interest,  sole 
with  respect  to  land  in  Maine,  but  only  her  “part  and  porcon” 
in  such  lands  in  Pascataway  west  of  the  Piscataqua  River.  Pos¬ 
sibly  the  cattle  that  were  sold  in  Boston  came  from  Newich¬ 
wannock,  even  probably  so.  The  depositions  of  1685  do  not 
plainly  say  that  they  originated  in  New  Hampshire,  but  left 
it  to  inference.  For  our  purposes,  it  is  not  important  whether 
Norton  embezzled,  for  the  embezzlement,  if  any,  concerned 
personal  property  and  proved  nothing  as  to  the  title  to  land. 

The  other  paper,  a  hand-written  transcript,  is  entitled 
“Court  of  Requests,  uncalendared  Bundle  626  pt  1  1638  12 
June  14  Charles  I.  Walter  Neale  of  London,  Esq.  vs.  John 
Gibbs.’’  Neale  alleged  that  some  seven  or  eight  years  earlier, 
he  was  employed  by  “divers  Merchants  and  men  of  good  qual- 
itie”  as  commander  of  a  colony  in  New  England.  To  the  planta¬ 
tion  came  John  Gibbs,  master  of  a  ship,  and  entreated  Neale 
to  purchase  a  parcel  of  goods  that  Neale  thought  were  not 
needed.  Gibbs  was  importunate,  and  got  the  plantation  surgeon 
to  say  that  they  would  fill  a  want.  Upon  that,  Neale  said,  he  per¬ 
mitted  Gibbs  to  land  the  goods  “on  adventure,”  but  refused 
to  assume  personal  responsibility  for  payment;  Gibbs  must 
look  to  “the  company”;  and  Neale  reported  this  to  the  com¬ 
pany. 

The  plaintiff  continued  that  Gibbs  had  demanded  payment 
by  the  company,  had  sued  them,  but  got  nothing,  and  sued 
Neale  for  the  value  of  the  goods.  Neale  prayed  for  an  injunc¬ 
tion  against  the  further  prosecution  of  Gibbs’s  suit  against  him, 
and  asked  that  the  injunction  run  also  against  Sir  Ferdinando 
Gorges,  Knight,  John  Mason,  John  Cotton,  George  Griffith, 
William  Cotton,  Richard  Pulford,  Thomas  Wannerton,  Henry 
Gardner  and  Thomas  Eyre,  “Lords  Proprietors  of  the  Province 
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of  Laconia  in  New  England  in  America  and  plaunters  and 
establishes  of  a  Colonie  at  Pascataway,  of  which  your  subject 
was  the  first  conductor  and  Governor.” 

The  answer  of  Gibbs  states  that  in  August,  1632,  he  offered 
some  cloves,  spices  and  sugar  to  the  plantation,  which  Neale 
and  others  much  desired;  that  a  bargain  was  made,  the  goods 
were  delivered,  and  Neale  gave  Gibbs  a  bill  of  exchange,  dated 
August  6,  1632,  and  drawn  upon  Thomas  Eyre,  who  refused 
to  accept  it;  that  Gibbs  thereupon  sued  the  company  in  the 
Court  of  Exchequer,  got  a  judgment,  but  never  was  able  to 
collect  it.  So  he  prayed  that  the  injunction  be  dissolved. 

The  final  result  does  not  appear,  but  there  was  at  least  agree¬ 
ment  by  the  parties  that  Neale  represented  an  insolvent  com¬ 
pany  composed  of  Gorges,  Mason’s  estate  and  others,  not  Mason 
alone,  as  has  been  generally  assumed  most  of  the  time  since 
Robert  Mason  recovered  his  judgments  in  the  ninth  decade  of 
the  seventeenth  century. 
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house  on  the  disputed  tract  more  than  fifty  years  before,  in 
the  time  when  Captain  Neale  was  living  at  Pascataway  House, 
and  that  Neale  never  disturbed  Walford.'7  Mary  Johnson,  70, 
and  William  Seavy,  Sr.,  60,  testified  that  Thomas  Walford  and 
his  son  Jeremy,  the  defendant,  had  lived  on  the  premises  for 
more  than  forty  years  without  molestation.'8  Curiously  enough, 
George  Walton  should  have  known  all  about  this;  he  held  a 
deed  from  John  Hord  of  the  neck  called  Musketo,  and  in  that 
deed  the  neck  was  bounded  on  Thomas  Walford’s  fields.'9 
Quaker  Walton  was  the  trespasser. 

Amusingly  connected  with  this  affair  were  the  amenities 
exchanged  between  the  Quaker  and  Goody  Jones.  She  flatly 
told  Walton  he  was  a  rogue  and  that  he  would  end  by  hang¬ 
ing.  Walton  replied,  in  unfriendly  fashion,  that  Goody  Jones 
and  all  her  generation  were  accounted  to  be  witches.  The 
goody  retorted  that  if  Walton  talked  about  her  mother  she 
would  stone  him,  and  added  that  he  was  a  wizard.  Some  time 
later,  stones  were  seen  to  fall  near  Walton,  but  it  happened 
that  the  hand  that  cast  them  was  not  seen.  The  feminine  poor¬ 
ness  of  aim  seems  to  indicate  that  Goody  Jones  had  no  super¬ 
natural  powers.  Walton  had  Hannah  Jones  bound  to  keep  the 
peace.  She  prayed  the  President  and  Council  for  advice  about 
Walton’s  false  accusation  of  witchcraft;  besides  that,  his  horse 
had  broken  into  her  pasture.  The  Council  told  her  that  if  she 
had  been  injured  she  should  make  complaint  to  Stileman.80 

The  tale  of  the  stones  from  no  seen  hand  traveled  to  Boston. 
It  arrived  there  in  a  strangely  distorted  story  that  the  credu¬ 
lous  Increase  Mather  believed  and  published  —  stones  floating 
in  the  air,  in  and  out  and  about  Walton’s  house,  undeniably 
witchcraft.81 

Thus  the  Cutt  Period  came  to  an  end  in  disturbances  that 
threatened  public  peace.  But  the  real  revolutions,  by  the  pro¬ 
vincial  government,  and  against  it,  were  reserved  for  the  com¬ 
ing  of  Cranfield. 

BT6  CP  351.  B86  CP  335,  349.  B91  CP  15.  eo6  CP  375,  379,  381,  475.  B1Mather, 
Remarkable  Providences,  Chapter  5. 
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1.  MASON  RETURNS  WITH  A  GOVERNOR 

On  a  Saturday  night  in  the  autumn  of  1682,  Thomas  Cob- 
bett  called  at  the  house  of  John  Lewis  on  Great  Island.  Henry 
Fletcher  was  there  also.  In  came  Joseph  Rayn,  hitherto  a  man 
of  little  account,  and  said  that  Mr.  Mason  was  returning  with 
a  Governor.  Now  he  should  see  Major  Waldron  and  some  of 
the  rest  turned  out,  and  he  (Rayn)  hoped  to  have  as  much 
power  as  anybody  on  the  Island.  A  man,  he  added,  had  just 
arrived  who  would  buy  the  whole  Island  and  its  houses  from 
over  the  heads  of  the  owners. 

Lewis  laughed  and  remarked  that  nobody  should  take  his 
house  from  him  or  anybody  else.  Rayn  called  Lewis  a  fool  and 
declared  that  he  had  more  to  do  with  Lewis’s  house  than  Lewis 
himself  had.  Lewis  told  Rayn  that  he  was  welcome  to  stay  if 
he  would  sit  and  be  quiet,  otherwise  he  could  leave.  Rayn  re¬ 
mained  loud.  Lewis  told  him  to  go  to  his  lodging,  for  Rayn 
owned  nothing  himself;  let  Rayn  stop  his  abuse;  if  Mason 
himself  were  here,  Lewis  would  not  scorn  to  say  as  much.  Rayn 
refused  either  to  go  or  hold  his  tongue.  Lewis,  he  reiterated, 
was  a  fool,  a  loggerhead,  and  a  puppy,  with  such  other  names 
as  he  could  think  of.  Lewis  tried  to  put  him  out,  but  Rayn, 
Sheriff-to-be,  was  a  powerful  man.  Taking  Lewis  by  the  hair 
of  the  head,  he  threw  him  to  the  floor.  Cobbett  stepped  in  be¬ 
tween  them,  and  Cobbett’s  wife,  who  was  Lewis’s  daughter, 
put  up  her  hand  to  defend  her  father  and  got  a  blow  that  broke 
her  thumb.  Cobbett,  with  “much  to  doe,”  got  Rayn  out.1 

Lewis’s  bravado  was  a  feeble  thing.  He  was  to  see  many  men 
sued  to  judgment  by  Mason,  and  was  to  sit  on  at  least  four 
juries  that  returned  verdicts  for  the  “Lord  Proprietor.”  Cob¬ 
bett  was  to  be  called  as  a  juror,  but  never  impanelled,  being 

depositions  of  Cobbett,  Abigail  Chanler  and  Fletcher,  6  CP  385,  387. 
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probably  of  stiffer  fiber.  Lewis,  it  seems,  was  never  sued  by 
Mason,  so  kept  his  house  as  he  had  promised.  Likely  enough, 
what  lies  behind  that  fact  is  not  a  pretty  story.  Fortunately 
there  were  many  tougher  men  in  New  Hampshire,  for  there 
was  to  be  a  fight  in  which  no  holds  were  barred.  Lieutenant 
Governor  Cranfield  and  Mason  were  to  fight  to  deprive  the 
inhabitants  of  the  fruit  of  their  arduous  labors  in  clearing  a 
wilderness  and  making  costly  improvements.  There  was  to  be 
brought  to  bear  every  arbitrary  and  corrupt  “process  of  law” 
that  Cranfield  and  Mason  could  contrive.  Edward  Randolph, 
to  his  credit,  did  not  approve,  much  as  he  wished  to  win  his 
own  customs  cases  and  to  have  Mason  succeed  in  his  claim  to 
all  of  the  lands  in  New  Hampshire. 

2.  BAREFOOTE  AND  WADLEIGH 

At  the  first  session  of  the  Court  of  Pleas  set  up  by  Cranfield 
without  the  aid  of  the  Assembly,  there  came  up  the  case  of 
Walter  Barefoote  v.  Robert  Wadley  (Wadleigh).  It  is  to  be 
hoped  that  the  plaintiff  stepped  down  from  the  bench,  where 
he  was  an  associate  judge,  but  that  would  not  have  accorded 
with  the  pattern  of  the  period.  Of  course  it  cannot  be  known 
whether  he  stepped  down,  but  if  he  did,  it  is  not  recorded. 
The  case  was  trespass  for  cutting  timber  and  keeping  the  plain¬ 
tiff  out  of  possession  of  lands  and  a  mill  for  over  ten  years. 

Barefoote’s  claim  was  derived  from  a  deed  given  him  in 
1669  by  Nicholas  Shapleigh,  Robert  Mason’s  agent.  Wadleigh 
had  been  in  possession  for  a  long  time  prior  to  1669.  Mason 
was  not  a  nominal  party  to  Barefoote’s  suit,  but  he  had  an 
interest,  and  the  case  was  to  become  an  important  one.  By  some 
freak  which  the  records  do  not  disclose,  the  jurors,  after  hav¬ 
ing  been  kicked  about,  got  up  their  courage  and  found  for  the 
defendant.  That  was  a  just  verdict,  and  it  was  never  amended. 
Barefoote  “appealed”  to  the  King  in  Council  and  Cranfield 
and  Mason  went  on  the  appeal  bond  as  sureties.  As  already 
noted,  Wadleigh  won  that  “appeal”  to  the  consternation  of 
Cranfield.  At  the  same  term  the  case  of  Walton  v.  Walford 
and  Amazeen,  already  mentioned  as  related  to  the  Masonian 
claim,  resulted  in  a  verdict  for  the  defendants  that  stuck.  Wal- 
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ton  also  “appealed”  to  the  King  in  Council,  and  Mason  and 
Barefoote  went  as  his  sureties.2 *  Thus  did  the  clique  operate. 
As  will  presently  appear,  the  clique  was  not  yet  through  with 
Wadleigh. 

3.  MASON  VERSUS  THE  PEOPLE 

The  Court  of  Pleas  was  enormously  busy,  during  the  Cran- 
field  period,  with  the  numerous  suits  brought  by  Robert  Mason 
to  sustain  his  claim.  How  many  judgments  he  got  we  shall 
never  know,  for  when,  ten  years  later,  the  judgment  books 
were  desired  to  bolster  the  claim  of  Samuel  Allen  as  Mason’s 
successor  in  title,  twenty-four  leaves  were  missing,  and  not  one 
record-judgment  in  favor  of  Mason  could  be  found.8  But, 
though  many  of  the  papers  in  the  cases  have  been  lost  or  de¬ 
stroyed,  not  a  few  still  exist  to  yield  valuable  clues  as  to  the 
volume  and  nature  of  the  litigation.  That  litigation  was  not 
authorized  by  Cranfield’s  commission,  even  if  it  was  not  pro¬ 
hibited. 


4.  cranfield’s  commission 

Cranfield  was  distinctly  required  by  his  commission  to  fol¬ 
low  a  specific  line  of  action  with  respect  to  Mason’s  claim. 
First,  Mason  was  to  attempt  to  make  quit-rent  agreements  with 
the  inhabitants.  If  any  landholder  failed  to  agree,  the  Governor 
was  to  interpose  and  reconcile  differences.  That  failing,  he 
was  to  state  each  case  fairly  and  impartially,  give  his  opinion 
on  it,  and  send  it  to  London  so  that  the  King  in  Council  could 
decide  the  dispute.4  The  commission  seems  to  have  contem¬ 
plated  that  there  should  be  no  trial  by  jury  in  the  Province, 
and  was  open  to  criticism  for  that  reason.  Indeed,  the  plan  de¬ 
prived  defendants  of  right  to  trial  by  jury  anywhere.  What 
Cranfield  did  was  to  permit  the  cases  to  come  before  a  jury, 
but  to  corrupt  the  jury  process.  However,  it  was  nearly  a  year 
before  resort  was  had  to  the  local  court.  The  events  leading 
to  that  resort  are  significant. 

Before  the  suits  began,  Cranfield  never  made  any  effort, 

25  PD  56-57.  8The  mutilation  of  the  records  will  be  covered  later.  41  L  48, 
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other  than  a  token  one,  to  effect  a  reconciliation  as  required 
by  the  commission.  What  he  did  was  to  try  to  force  the  peo¬ 
ple  into  yielding  to  Mason.  As  soon  as  he  had  made  up  his 
mind  that  the  inhabitants  were  not  the  loyalists  he  imagined 
them  to  be  during  his  early  months  in  the  Province,  he  called 
in  three  men  from  Dover,  Richard  Waldron,  John  Windeat, 
and  Thomas  Roberts.  He  told  them  to  agree  with  Mason. 
They  talked  with  Mason  in  an  adjoining  room,  the  Governor 
being  careful  to  overhear.  The  discussion,  as  one  would  expect, 
became  somewhat  heated.  Cranfield  then  told  Waldron  that 
they  should  not  hector  in  his  house,  and  bade  them  begone. 
They  promptly  offered  to  refer  their  matters  to  the  Governor, 
and  let  him  state  their  cases  to  His  Majesty  in  accordance  with 
the  commission.  Surprisingly,  Mason  refused  to  consent  to  that, 
saying  that  unless  they  admitted  his  title,  he  would  have  noth¬ 
ing  to  do  with  them.® 

Cranfield  gave  public  notice  requiring  all  persons  to  come 
in  and  agree  with  Mason.  John  Winget,  Thomas  Rogers,  and 
Elias  Stileman  came  in  and,  it  seems,  made  an  offer  similar  to 
that  made  by  the  Dover  men,  but  the  Governor  refused  to  in¬ 
termeddle.6  The  pattern  was  now  clear;  the  terms  of  the  com¬ 
mission  were  to  be  ignored. 

The  actions  of  Cranfield  and  Mason  are  explainable  by  the 
fact  that  the  Governor  had  already  conceived  the  idea  of  per¬ 
mitting  Mason  to  bring  suits.  Writing  to  the  Lords  of  Trade 
early  in  1683,  he  ventured  the  thought  that  if  trials  were  held, 
with  the  threat  of  “appeal”  to  England  at  great  cost  and 
trouble,  the  “tenants”  would  come  to  terms.7  There  seems  to 
be  no  evidence  that  the  home  government  altered  Cranfield’s 
instructions,  yet  he  was  never  rebuked  definitely  for  his  breach 
of  them. 

In  March,  1683,  Mason  was  already  threatening  that  he 
would  seize  the  land  of  Waldron,  Moodey,  and  others;  that 
they  should  not  have  a  foot  of  land  in  the  Province;  that  he 
(Mason)  would  live  on  Andrew  Wiggin’s  farm;  that  a  frigate 

eFB  500;  1  PP  540.  eFB  492;  1  PP  566.  7JSJ  134,  135;  2  VP  92.  Cranfield 
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and  soldiers  would  arrive,  and  the  soldiers  would  be  quartered 
at  the  people’s  cost;  then  they  could  rebel.8  Cranfield  and 
Mason  had  reason  to  act  in  concert  and  push  things  as  fast  as 
possible  to  an  issue  that  would  yield  money.  Scarcely  one  month 
after  Cranfield  was  commissioned  in  May,  1682,  he  had  taken 
from  Mason  a  mortgage  of  New  Hampshire  to  secure  the  per¬ 
formance  of  an  engagement  by  Mason  to  pay  the  Governor  one 
hundred  and  fifty  pounds  a  year  for  seven  years.9  When  Mason 
made  the  threat  just  mentioned,  his  first  payment  was  nearly 
due,  and  both  parties  were  sadly  in  need  of  cash.  Now  that  all 
their  threats  had  too  largely  failed,  they  must  bring  more  pres¬ 
sure  to  bear. 


5.  MASON  BEGINS  HIS  SUITS 

The  earliest  extant  writs  of  attachment  taken  out  by  Mason 
are  dated  on  September  11  and  12,  1683.  They  ran  against 
Richard  Waldron,  of  Dover,  for  four  thousand  pounds;  John 
Gilman,  of  Exeter,  for  three  thousand  pounds;  Andrew  Wig- 
gin,  of  Swampscott,  for  three  thousand  pounds;  John  Sanborn, 
of  Hampton,  for  four  hundred  pounds;  and  George  Jaffrey, 
of  Portsmouth,  for  four  hundred  pounds.  There  was  revenge 
in  the  cases  of  Waldron  and  Gilman,  the  old  Councillors,  and 
George  Jaffrey,  the  free  trader.  There  was  a  trace  of  covetous¬ 
ness  with  regard  to  the  Gilman  property,  and  much  more  than 
a  trace  concerning  the  Wiggin  property  on  which  Mason  was 
determined  to  live.  Gilman’s  property  is  supposed  to  be  the 
valuable  Pickpocket  Mill.  Mason  needed  lumber  for  export,  to 
get  cash  or  exchange.  Wadleigh’s  mill  was  not  yet  yielding 
anything  for  him.  But  above  all,  the  five  suits  were  designed 
to  throw  fear  into  the  inhabitants  of  every  one  of  the  four 
towns. 

The  five  suits  were  followed  by  thirty-three  known  actions 
in  October,  fifteen  in  November,  twenty  in  December,  and 
twenty-three  in  January.  Probably  there  were  others  of  which 
no  trace  has  been  found.  There  was  a  judgment  against  John 
Sanborn  in  the  action  of  September  1 1  exactly  two  weeks  after 
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the  date  of  the  writ,  and  execution  issued  on  October  l.10  Once 
they  got  started,  Mason  and  Cranfield  moved  swiftly.  Hum¬ 
phrey  Wilson,  of  Exeter,  suffered  judgment  on  November  6, 
1683,  on  an  action  begun  by  a  writ  not  found.11  In  four  suits 
begun  on  November  22,  there  were  verdicts  for  Mason  on 
December  4,  against  George  Jaffrey  (the  second  suit  against 
him),  Joseph  Beard,  John  Hill,  and  Job  Clements.12  Cranfield 
informed  the  home  government  on  November  15,  1683,  that 
Mason  already  had  thirty  or  forty  judgments.  In  one  case,  he 
said,  levy  of  execution  had  been  stopped  by  the  threat  of  scald¬ 
ing  water  or  worse,  upon  which  Mason  had  demanded  a  posse 
comitatus  that  even  the  Governor  thought  would  not  be  “con¬ 
venient.”13  The  fact  that  we  can  now  find  traces  of  only  two  of 
the  thirty  or  forty  judgments  prior  to  November  15  indicates 
such  an  extensive  loss  of  court  papers  as  to  suggest  that  many 
were  destroyed  along  with  the  twenty-four  leaves  of  the  judg¬ 
ment  book. 

In  all,  one  hundred  and  fifty-seven  of  Mason’s  writs  never¬ 
theless  have  survived.  If  we  add  three  cases  in  which  writs  of 
execution  have  been  found  without  corresponding  writs  of 
attachment,  and  two  verdicts  without  writs,  we  can  account 
for  one  hundred  and  sixty-two  actions  by  Mason.  Presumably 
there  were  many  more.  It  is  certain  that  there  was  an  attempt, 
largely  successful,  to  destroy  the  writs  of  execution  with  their 
returns,  for  only  sixty  of  them  now  appear  to  be  in  existence. 
But  we  find  fifty-five  verdicts  for  Mason  with  no  correspond¬ 
ing  writs  of  execution,  and  also  two  bills  of  costs  without  writ 
of  any  kind,  so  we  know  of  one  hundred  and  seventeen  cases 
that  were  carried  to  judgment,  even  though  the  records  of  the 
judgments  have  been  cut  from  the  book. 

There  is  not  the  least  probability  that  Mason  ever  lost  a 
case.  Not  a  single  defendant’s  verdict  is  among  the  fifty-five 
found;  and  they  were  the  ones,  if  any  there  had  been,  which 
would  have  been  the  most  likely  to  survive.  The  nearest  to 
such  a  thing  is  the  verdict  against  the  Reverend  Joshua 
Moodey,  to  which  the  jury  added,  “We  do  not  in  the  verdict 


107  CP  117.  All  extant  information  about  these  matters  rests  on  the  Court 
Papers  and  scattered  authorities.  X17  CP  119.  ia7  CP  55,  61,  89a,  123.  18JSJ  145. 


210  Judicial  Beginnings  in  New  Hampshire 

intermeddle  with  the  Glebe  land.”14  The  jurors  were  not  so 
far  gone  in  domination  of  corruption  as  to  let  Mason  get  his 
hands  on  ecclesiastical  property. 

6.  suits  for  quit-rents;  suits  for 

POSSESSION 

In  many  of  the  earlier  suits,  the  execution  was  levied  only 
for  judgment  for  quit-rents,  which  even  William  Vaughan 
was  induced  to  pay  with  costs.  But  by  early  February,  1683/4, 
Vaughan  wrote  to  Nathaniel  Weare  that  the  later  suits  were 
for  possession.  The  defendants  objected  in  vain  that  Mason 
had  lost  his  right  to  possession  in  every  case  where  he  had 
levied  execution  upon  judgment  for  rent  only.  They  thought, 
with  reason,  that  before  indifferent  judges  and  jurors  they 
could  have  won  the  second  suits  for  possession,  but  as  things 
stood  they  lost  with  painful  regularity.16 

In  the  earlier  cases  the  quit-rents  collected  were  small,  as 
John  Windeat’s  one  shilling  sixpence;  and  John  Gerrish, 
richest  man  in  Dover,  was  assessed  only  three  shillings  in  dam¬ 
ages.  Both  Windeat  and  Gerrish  satisfied  the  executions  in 
boards.  But  the  costs  ran  very  high,  usually  five  to  six  pounds, 
and  that  was  one  of  the  complaints  urged  successfully  by  Weare 
against  Cranfield.18  Mason  soon  discarded  the  ancient  custom 
of  collecting  executions  in  commodities,  and  insisted  on  cash. 
That  resulted  in  the  taking  of  the  bodies  of  moneyless  execu¬ 
tion-debtors,  and  their  imprisonment.17 

7.  PACKED  JURIES 

William  Vaughan  wrote  to  Weare  on  February  5,  1683/4. 
“The  actions  go  on,  and  are  turned  off  hand  apace,  twelve  at 
a  clap,  after  the  old  manner.  Roby,  though  a  justice,  is  still  of 
the  jury.”18  All  historians  have  accepted  the  tradition  that 
Mason  won  his  verdicts  from  packed  juries.19  The  court  papers 
lend  substance  to  the  charge.  Nine  dated  jury  lists  are  found 

147  CP  131.  16FB  477;  1  PP  521,  522.  167  CP  49,  417-420;  FB  492;  1  PP  564. 
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Waldron  Papers,  which  indicate  Mason’s  later  judgments  ran  15  to  20  pounds. 
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—  May,  June,  July,  August,  November,  and  December,  1684; 
May,  June,  July,  1685. 20  Besides  these  there  are  three  undated 
lists,  perhaps  for  other  months  in  the  period.21  On  these  lists 
appear  one  hundred  and  eight  different  names. 

The  first  noticeable  thing  about  these  one  hundred  and 
eight  men  is  that  only  fourteen  of  them  are  known  to  have 
been  sued  by  Mason.  Andrew  Wiggin  was  summoned  as  a  juror 
twice,  either  to  make  a  gesture  for  the  benefit  of  London  or 
because  Thomas  Thurton  was  a  careless  officer.  On  one  of 
the  lists  Wiggin’s  name  has  a  cross  against  it,  indicating  that 
he  was  either  excused  or  challenged.  Although  no  such  cross 
appears  on  the  other  list,  it  is  inconceivable  that  he  was  al¬ 
lowed  to  sit  on  any  jury.  He  was  as  violently  anti-Mason  as 
Mason  was  anti-Wiggin.  Wiggin  was  the  man  who  playfully  bit 
Mason’s  friend  Barefoote  as  a  token  of  pretended  love. 

Thomas  Webster,  Thomas  Dearborn,  Isaac  Godfrey,  John 
Marston,  Philip  Towle,  Jonathan  Robinson,  and  John  Smith, 
all  of  whom  Mason  sued,  appear  once  each  on  an  undated  list 
which  may  have  no  relationship  to  the  suits  by  Mason.  Others 
in  like  situation  were  John  Stanyan,  John  Fletcher,  Jacob 
Brown,  John  Tucke.  Samuel  Levet’s  name  appears  on  a  dated 
list  and  two  undated  ones.  We  may  fairly  conclude  that  if  any 
of  them  sat  at  a  Masonian  trial,  he  was  permitted  to  do  so 
because  he  had  made  his  peace  with  Mason.  And  as  for  Wil¬ 
liam  Cotton,  Mason  had  thrown  him  into  prison  rather  than 
to  take  plank  or  other  goods  on  the  execution.22 

Richard  Chamberlain,  sometime  in  the  spring  of  1684,  certi¬ 
fied  the  names  of  more  than  thirty-five  men  who  had  served  as 
jurors,  many  of  whose  names  will  appear  in  the  next  para¬ 
graph.  They  had  served  in  the  earlier  trials  of  late  1683.  Later, 
said  Chamberlain,  some  were  summoned  as  jurors  against 
whom  Mason  had  secured  judgments.  Of  them,  he  reported, 
some  were  fined  for  refusing  to  sit  as  jurors,  others  were  fined 
for  not  appearing  when  summoned,  while  still  others  desired  to 
be  excused.  He  did  not  say  that  any  man  who  had  suffered 
judgment  actually  sat  as  a  juror.  It  is  almost  certain  that  such 
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men  would  not  have  been  permitted  to  sit.  Perhaps  they  were 
summoned  through  blunders  of  the  officers.  Possibly  they  were 
summoned  so  that  they  could  be  fined.  None  of  them  could 
have  been  desired  as  jurors  unless  they  had  meantime  made 
their  peace  with  Mason  or  were  known  to  be  so  cowed  as  to 
prove  useful.23 

But  it  is  not  enough  to  say  that  seven-eighths  of  the  jurors 
called  may  have  been  left  alone  by  Mason,  although  that  is 
probable.  There  is  more  damning  evidence.  The  unspeakable 
Henry  Roby,  who  turned  his  Puritan  coat  and  forswore  him¬ 
self  in  the  Moodey  case,  was  the  number  one  man  in  seven  of 
the  dozen  jury  lists  examined.  Number  two  on  all  of  the  same 
lists  except  one  was  Nathaniel  Boulter.  Christopher  Palmer 
was  number  two,  three  or  four  in  six  lists.  William  Hilton  was 
on  seven  lists,  as  was  John  Locke.  Shadrach  Walton  and 
Thomas  Parker  were  each  on  six;  John  Lewis  and  Joseph  Pur- 
mort  on  five  each.  There  were  enough  stand-bys,  however 
numerous  the  others  who  sat  at  times,  to  make  a  working 
nucleus.  With  some  warrant  there  was  contemporary  com¬ 
plaint  about  a  standing  jury  that  was  not  indifferent.  For  the 
May,  1684,  session,  as  Vaughan  wrote  Weare,  the  officers  went 
to  Hampton  and  “warned  the  old  jurymen,”  besides  levying 
an  execution  on  Weare’s  property.24  The  “old  jurymen”  ap¬ 
pear  on  both  the  June  and  July  session  lists  —  Roby,  Boulter, 
Marston,  and  Palmer.  If  we  had  all  of  the  monthly  lists  for 
two  years,  the  story  might  be  more  emphatic.  It  may  here  be 
noted  that  prior  to  Mason’s  suits  juries  had  been  called  only 
four  times  a  year.  The  temporary  change  to  twelve  times  indi¬ 
cates  the  remarkable  volume  of  Mason’s  suits. 

We  must  now  review  the  most  shocking  evidence  of  the 
control  of  the  jury.  Boulter  seems  to  have  made  a  composition 
with  Mason.  Mason,  for  some  consideration  or  other,  drew  a 
bill  on  Boulter  in  May,  1684,  making  it  payable  to  Roby. 
Boulter  accepted  the  bill  and  promised  to  pay  it.  Roby  sued 
Boulter  on  the  acceptance.26 

2SPapers  in  the  case  of  Allen  v.  Waldron.  That  this  was  made  for  effect  in 
England  is  certain.  The  paper  is  in  the  English  archives,  2  VP  59-60.  24FB  485; 
1  PP  532,  533.  2B6  CP  25. 
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All  of  this  was  well-known  at  the  time,  and  those  who  re¬ 
monstrated  against  such  doings  found  it  difficult  to  make  their 
proof.  On  April  17,  1684,  William  Vaughan,  out  of  prison 
under  guard,  did  one  of  his  courageous  acts.  Already  he  had 
been  cast  in  a  suit  by  Mason  for  possession  (his  second  loss, 
the  former  having  been  for  quit-rent).  He  had  taken  an  “ap¬ 
peal”  to  the  King  in  Council.  Cranfield  had  refused  to  let  him 
take  a  deposition  for  use  in  the  appeal.  Now  Cranfield  was 
temporarily  away  and  Deputy  Governor  Barefoote  was  acting 
in  his  stead.  We  have  heard  before  that  Vaughan  went  with 
many  witnesses.  He  offered  to  take  their  depositions  to  prove 
(1)  that  there  was  a  standing  jury,  summoned  from  month  to 
month,  and  (2)  that  by  report  these  jurors  had  agreed  with 
Mason.  Barefoote  refused  to  allow  the  testimony  to  be  taken. 
Vaughan  remarked  to  Weare:  “The  Governor  had  put  me  in 
prison  when  I  asked  him,  and  now  in  his  absence,  the  deputy 
governor  denies  to  grant  them.”26 

But  by  chance  some  sworn  testimony  got  into  the  court 
papers.  To  Henry  Roby,  Samuel  Sherburne  said  that  he  did 
“wonder  how  the  Jury  could  cast  so  many  persons  in  the 
Colony  that  had  come  before  them  in  the  Cases  of  Mr  Mason, 
ffor  that  there  was  nothing  produced  at  the  Tryalls  but  Blanks 
and  copies,  without  Seals,”  and  the  originals  in  England  were 
like  them,  that  is,  unsealed.  On  the  testimony  of  Roby  and 
Boulter,  Mason  sued  Sherburne  for  slander  of  title.27  Sherburne 
had  to  make  an  acknowledgment  that  he  did  wrong  in  the 
presence  of  the  jury.  There  was,  it  must  be  repeated  again, 
no  right  of  free  speech  with  respect  to  “authority”  in  the 
seventeenth  century,  and  the  truth  was  no  defense. 

But  there  is  more  persuasive  evidence.  In  December,  1683, 
John  Redman,  Sr.,  of  Hampton,  said  to  Nathaniel  Boulter 
and  others  (including  Samuel  Clarke,  who  served  on  at  least 
four  juries)  that  “the  Jury  had  wickedly  betrayed  the  Prov¬ 
ince”;  and  he  upbraided  Boulter  with  having  received  a  bribe 
of  thirty  acres  of  land.  Redman  was  arrested  and  confined  in 
prison  to  answer  for  his  “scandalous”  and  “prophane”  words.28 
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In  this  connection  there  appears  a  statement  by  the  reliable 
Henry  Dow.  He  said  that  in  the  fall  of  1683  (when  Mason 
was  entering  his  first  suits)  Henry  Roby  had  one  hundred  acres 
of  unfenced  common  land  measured  out  by  Mason,  and  that 
Nathaniel  Boulter  had  twenty  acres  similarly.  Also  that  when 
Boulter  said  that  he  had  too  little.  Mason  promised  him  thirty 
acres.  Robert  Smith  also  had  a  piece  of  land  from  Mason. 
While  Roby  and  Boulter  were  to  pay  nominal  considerations 
per  acre,  the  real  worth  of  the  lands  was  greatly  in  excess  of 
the  purchase-price.29  In  part,  that  must  have  been  based  on 
hearsay,  but  hearsay  went  current  in  law  in  the  seventeenth 
century,  and  Henry  Dow  was  not  a  man  who  spoke  unless  he 
had  reason  for  speaking. 

8.  JURORS  TESTIFY  FOR  MASON;  DEFENSES 

KEPT  FROM  JURY 

Irregularities  did  not  stop  with  the  summoning  of  packed 
juries.  Though  we  do  not  find  confirmatory  depositions,  it  was 
charged  that  the  jurors  themselves  gave  testimony  for  Mason  in 
the  very  suits  that  they  decided  in  his  favor.30 

Pleadings  were  excluded.  When  Vaughan  made  his  offer  of 
proof  before  Barefoote,  two  of  his  allegations  were  that  the 
Court  (Barefoote,  Chief  Justice)  had  refused  to  admit  or  re¬ 
cord  pleas,  and  also  refused  to  have  read  to  the  jury  the  statute 
27  Elizabeth,  Chapter  6,  Section  2  (referring  to  venires),  or 
Coke’s  Institute,  Book  2,  Chapter  12,  Section  12,  Page  156  (re¬ 
ferring  to  challenges  for  interest).  William  Sanborn,  Jr.,  in 
January,  1683/4,  challenged  the  jurors  who  had  lived  on  the 
lands  in  controversy  or  were  tenants  on  such  lands.  Being 
denied  his  challenge,  he  respectfully  refused  “to  Joyn  Isshue 
at  this  time  with  this  Jury.”81 

Richard  Waldron  went  into  court  on  the  first  suit  against 
him  with  what  appears  like  an  airtight  defense:  his  holdings 
were  in  Dover,  whose  patent  had  been  recognized  by  Captain 
John  Mason,  and  he  had  been  in  continuous  undisturbed 
possession,  making  valuable  improvements  under  a  claim  of 
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title,  for  forty  years  or  more.  He  did  not  intend  to  have  to 
answer  to  what  he  regarded  as  a  frivolous  suit.  He  also  chal¬ 
lenged  the  whole  panel  on  the  ground  that  they  owned  Mason 
to  be  proprietor.  Each  juror  severally  swore  that  he  was  not 
interested  in  the  lands  concerned  in  the  Waldron  case,  which 
did  not  go  to  the  real  point  raised  by  the  challenge  —  were  the 
jurors,  or  were  they  not,  committed  to  the  Mason  claim?  Wal¬ 
dron  attempted  to  clarify  that  point,  and  argued  that  his  case 
was  the  case  of  all;  if  he  were  cast,  it  would  be  a  leading  case, 
and  everybody  would  be  tenants  of  Mason’s,  so  all  were  dis¬ 
qualified.  The  point  was  shifted  by  this  argument,  but  still 
made  some  sense.  Of  course  Waldron  was  justified  in  making 
his  statement,  and  something  must  be  said  for  plain  speaking. 
But  he  had  made  his  statement  “aloud,”  and  the  jurors  had 
heard;  and  because  he  had  not  spoken  privately  to  the  bench, 
which  would  have  done  no  good,  he  was  in  trouble. 

So  at  that  November  trial,  one  of  the  first,  Waldron  was  fined 
twice  for  “mutinous”  words  —  five  pounds  for  the  first  time, 
ten  pounds  for  the  second.  He  refused  to  pay  his  fines  until  his 
body  was  taken  in  execution;  then  he  redeemed  his  body. 
When  judgment  for  possession  went  against  him  in  Mason’s 
second  suit  against  him,  Waldron  refused  to  “appeal”  to  the 
King  in  Council  from  a  judgment  whose  validity  he  would 
not  concede.83  He  was  quite  willing,  as  others  were  not,  to 
make  his  record  and  let  time  serve  his  cause.  Twenty  years 
later,  his  grandson,  Richard  Waldron  III,  winning  a  verdict 
in  the  famous  case  of  Allen  v.  Waldron,  lost  on  Allen’s  “appeal” 
to  London,  only  to  win  a  practical  victory  in  a  verdict  on  re¬ 
trial  in  New  Hampshire.88  But  it  was  time,  not  the  courts,  that 
sustained  that  final  verdict  in  favor  of  the  holders  of  the  land. 

9.  VERDICTS  AT  WHOLESALE 

Vaughan’s  phrase  about  verdicts  turned  off  “hand  apace, 
twelve  at  a  clap,”  was  not,  like  most  generalizations,  an  exag¬ 
geration;  it  was  an  understatement.  On  December  4,  1683,  the 
jury  returned  ten  verdicts  for  Mason  on  a  single  sheet  of 
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paper.84  On  another  there  are  eight.35  There  is  a  single  sheet 
dated  May  6,  1685,  with  nine.89  Twelve  are  found  at  one  time.87 
Fourteen  appear  at  another  time.88  The  records,  as  far  as  extant 
papers  are  concerned,  are  eighteen89  and  nineteen.40  Much  is 
said  nowadays  about  delays  of  justice  under  fair  conditions. 
Much  more  might  be  said  about  the  haste  of  courts  under  a 
controlled  system.  Free  systems  have  to  put  up  with  some 
delays  for  the  sake  of  freedom  and  justice. 

10.  WHOLESALE  SUBPOENAS;  BLANK  WRITS 

One  of  the  minor  evils  of  the  Cranfield-Mason-Barefoote 
system  was  the  subpoena.  Chamberlain  consistently  summoned 
witnesses  to  appear  and  testify  in  the  causes  (plural)  depending 
between  Robert  Mason  “and  others”  who  were  not  named.41 
Still  another  was  the  issue  of  scores  of  writs  by  Prothonotary 
Chamberlain  with  blanks  for  Mason  to  fill  in  with  the  names 
of  the  defendants,  the  brief  statements,  and  the  dates.  Hereto¬ 
fore  the  clerk  had  always  drawn  the  writs  in  complete  form 
before  signing.  So  this  was  the  beginning  of  the  modern  con¬ 
venient  practice,  the  only  benefit  ever  conferred  by  the  Ma- 
sonian  claim.  But  it  was  evil  because  it  was  introduced  for 
the  benefit  of  a  single  plaintiff.  When  William  Vaughan,  on 
October  15,  1684,  desired  several  blank  papers  for  summons, 
Chamberlain  virtuously  certified,  “I  conceiving  it  a  thing  im¬ 
proper  and  unwarrantable  to  set  my  hand  to  blank  Summons, 
did  refuse  it.”48 

11.  DEFENDANTS  BECOME  VIOLENT 

In  the  circumstances,  it  is  no  wonder  that  some  of  the  vic¬ 
tims,  having  less  control  than  William  Vaughan,  were  violent. 
On  June  1,  1684,  Provost  Marshal  Mathews  went  to  Dover 
with  Thomas  Thurton  to  levy  an  execution  on  Joseph  Beard. 
Beard  ran  into  the  house,  reappeared  with  his  rapier,  and 
thrust  it  at  Mathews,  who  deposed  before  Barefoote  that  he 
would  have  been  killed  if  he  had  not  parried.44 

John  Amazeen  was  put  into  prison  for  non-payment  of  an 
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execution.  The  Marshal  sold  his  goods  to  Thurton  for  six 
pounds.  Rayn  then  told  Amazeen  to  get  out  of  prison.  The 
Greek  did  not  become  violent;  he  resorted  to  an  early  form 
of  passive  resistance;  since  he  had  no  housekeeping  goods,  he 
would  stay  in  prison  and  let  the  Province  furnish  him.  The 
force  was  used  on  the  other  side;  he  was  put  out  of  prison, 
and  the  door  was  locked  behind  him.45 

George  Jaffrey  chose  guile  rather  than  violence.  Warned  to 
clear  his  house  on  Great  Island  so  that  Mason  could  take 
possession,  he  went  to  the  Bank.  While  he  was  gone,  Mason 
and  the  Marshal  turned  Jaffrey ’s  servants  out  of  doors  and  put 
a  new  lock  on  the  house.  Rayn  then  told  Jaffrey  that  if  he 
would  own  Mason  as  proprietor  and  pay  him  five  shillings  a 
year,  he  could  have  his  house  back.  Jaffrey  refused,  and  was 
told  that  he  should  never  have  his  house  again.  His  goods 
were  put  out,  and  the  house  was  taken  for  a  court  house  and 
prison.  But  Mason  was  not  yet  satisfied.  A  warrant  was  pro¬ 
cured  for  Jaffrey ’s  arrest.  Mathews  and  Thurton  searched  in 
vain  for  him,  even  under  the  bed  on  which  Mrs.  Cutt  lay  sick, 
and  over  the  river  in  Maine,  where  they  had  no  authority. 
Thereupon,  Cranfield  freed  Jaffrey ’s  negro  slave.40 

To  other  defendants  whom  he  had  cast,  Mason  offered  to 
suspend  execution  if  they  would  “appeal”  to  Westminster  and 
give  security  to  pay  damages  there  awarded.47  That  was  worse 
than  no  comfort  at  all,  as  only  the  wealthy  could  take  the 
chance,  and  even  the  wealthy  William  Vaughan  had  to  rely 
on  contributions  from  others  to  pay  the  cost  of  his  “appeal.” 

Thurton  and  Will  Godsoe  attempted  to  serve  a  writ  of  at¬ 
tachment  for  Mason  on  Andrew  Wiggin,  who  called  them 
rogues  and  told  them  in  plain  Chaucerian  language  that  Mason 
could  keep  his  papers  for  certain  toilet  purposes,  and  wound 
up  assaulting  them.  For  that  a  jury  found  Wiggin  guilty  of 
want  of  respect  for  authority.48 

12.  SPECIFIC  DEFENSES 

Some  of  the  particular  defenses  made  against  Mason,  or 
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rather  attempted  to  be  made,  need  consideration.  Before  any 
suits  were  begun,  it  will  be  recalled,  Cranfield  and  Mason 
tried  to  drive  some  of  the  occupants  into  agreements  to  pay 
quit-rent.  The  Governor  called  upon  Elias  Stileman  to  give 
his  reasons  for  not  complying.  Stileman  drew  up  an  able  paper 
dated  November  15,  1682,  months  before  the  suits  began.  He 
had,  he  said,  bought  his  land  and  paid  for  it,  and  title  to  it 
had  been  held  without  adverse  claim  for  fifty  years.  This  is 
some  evidence,  and  there  is  not  a  shred  to  the  contrary,  that 
Joseph  Mason,  during  his  years  of  agency  for  Ann  Mason,  never 
claimed  that  the  John  Mason  estate  was  proprietor  of  Ports¬ 
mouth.  Stileman  continued  that  he  and  others  had  improved 
the  land  at  their  own  cost.  Mason  had  a  mere  claim,  not  a 
title.  It  was  for  the  claimant  to  make  out  a  title,  not  the  holder, 
as  Mason  insisted.  Captain  Mason  had  expended  no  money 
on  Stileman’s  property,  which  had  been  a  howling  wilderness 
when  the  first  possessor  found  it  (compare  Joseph  Mason’s 
talk  about  the  ruins);  it  was  the  first  possessor  and  his  suc¬ 
cessors  who  had  spent  the  money.  Neither  Captain  Mason 
nor  his  agents  had  ever  been  expelled  from  the  land.  In  fact, 
the  Captain  spent  his  money  elsewhere  [in  Maine],  and  Robert 
Mason  had  mistaken  his  province.  If  Mason  had  ever  settled 
the  land  he  might  have  kept  it;  but  Mason  had  come  only  for 
a  fishing  voyage  or  beaver-trade;  that  being  done,  he  had  de¬ 
parted  and  left  the  room  for  the  next  taker.49 

One  is  reminded  of  what  John  Winthrop  wrote  in  1636, 
that  with  Captain  John  Mason’s  death  “all  the  business  fell 
on  sleepe,”  and  ships  came  to  Pascataqua  and  brought  what 
and  whom  they  would,  without  question  or  control.60  Stile¬ 
man’s  answer  covers  the  factual  ground  well,  with  the  single 
exception  that  he  did  not  mention  Captain  Mason’s  title  in 
common  with  others. 

Others  were  as  able  as  Stileman,  but  to  no  purpose.  Mason 
brought  suit  against  Thomas  Webster,  of  Hampton,  first 
American  ancestor  of  Daniel  Webster.  The  answer,  filed  June 
3,  1684,  is  a  sound  plea  to  the  jurisdiction.  It  declared  that  the 
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defendant  knew  of  no  difference  between  himself  and  Mason, 
but  was  “willing  to  attend  the  meathod  ordered  in  his  majes¬ 
ties  Royall  comission  as  to  our  Honored  Goveners  interpossing 
and  Reconcilling  the  difference  and  if  i  se  not  case  to  comply 
with  Mr  Masons  demands  I  shall  be  ready  to  give  my  reasons 
why  I  doe  not  if  his  Honour  please  to  comand  it  that  so  the 
difference  may  be  fairly  stated  for  an  Ishue.”  The  manner  of 
composing  differences  commanded  by  the  King,  the  answer 
added,  left  Webster  no  choice  to  try  his  case  before  a  jury, 
“except  there  were  a  speciall  order  from  his  majestie  ffor  them 
[the  jury]  so  to  doe  which  I  conceive  doe  not  yitt  appeare.” 
He  craved,  as  one  of  His  Majesty’s  subjects,  the  benefit  of  the 
laws  of  England  and  cited  the  statute  27  Elizabeth,  Chapter  6, 
Section  2,  and  Coke’s  Institute,  Book  2,  Chapter  12,  Page  157. 
“I  with  all  due  respect  to  the  Court  refuse  to  Joyne  Ishue  att 
this  time  by  this  Jury.”61 

Unquestionably  it  was  to  this  remarkable  answer  that 
Vaughan  referred  when  he  declared  that  the  Court  had  refused 
to  admit  pleas  or  read  the  authorities  named.62  So  we  may  be 
sure  that  the  answer  was  ignored,  for  Webster  was  one  of  the 
eighteen  cast  by  the  jury  in  a  single  day.68  While  Webster  signed 
the  plea  himself,  the  handwriting  above  the  signature  makes 
it  all  but  certain  that  Henry  Dow  composed  it  several  years 
before  he  became  a  sworn  attorney.64 

13.  EXAMPLES  OF  TITLE 

Three  representative  cases  should  be  mentioned  for  the 
bearing  the  court  papers  have  on  the  question  of  title.  Robert 
Burnham,  of  Oyster  River  (Durham),  suffered  execution  in 
favor  of  Mason  on  March  2,  1684/5. 66  He  had  the  old  Ambrose 
Gibbins  place  of  two  hundred  acres.  Philip  Chesley,  then 
seventy-seven,  deposed  on  November  8,  1683,  that  he  was 
present  when  Gibbins  made  his  will  and  told  Samuel  Sher¬ 
burne,  who  lived  with  him,  that  he  had  given  him  all  the 
house,  lands,  and  marsh.66  Gibbins  did  make  his  will,  nearly 
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as  Chesley  testified  on  almost  thirty  years’  memory,  on  July 
11,  1656,  and  after  he  had  been  in  possession  for  twenty  years 
or  more.  Gibbins’s  daughter  was  Rebecca,  wife  of  Henry  Sher¬ 
burne.  Samuel  was  the  son  of  Rebecca  and  Henry.  The  devise 
to  Samuel  was  subject  to  the  payment  of  twenty-one  pounds 
sterling  to  each  of  Henry  Sherburne’s  other  children.  The 
will  was  filed  in  the  General  Court  at  Boston  on  May  9,  1657. 67 

The  will  was  not  allowed,  and  Henry  Sherburne  was  ap¬ 
pointed  administrator.  He  was  ordered  to  pay  the  debts,  then 
to  distribute  a  double  portion  to  Samuel  and  the  rest  equally 
to  his  other  children.  Henry  was  also  licensed  to  sell  the  house 
and  land  and  give  good  title  to  them.58  Sherburne  deeded  to 
Robert  Burnham  on  May  12,  1657. 59  Samuel  Sherburne  sued 
Burnham,  and  Burnham  had  a  verdict  and  his  costs.60  So  when 
Mason  brought  his  suit,  Burnham  and  his  ancestors  in  title 
had  occupied  the  farm  under  a  claim  of  right  for  something 
like  a  half  century.  Burnham  himself  had  occupied  for  over 
twenty-six  years  and  had  won  a  lawsuit  involving  the  property 
in  defense  of  his  title.  Despite  the  evidence,  offered,  we  may  be 
sure,  because  found  among  the  court  papers,  Mason  cast  Burn¬ 
ham  because  a  jury  obeyed  the  orders  of  “authority.” 

Andrew  Wiggin  was  cast  for  the  farm  in  Swampscott  (now 
Stratham).  He  and  his  father,  Captain  Thomas,  had  occupied 
it  continuously  since  before  1639.91 

The  valuable  Wadleigh  Mill  property  at  the  Lamprey  River 
Falls  was  either  Wadleigh’s  or  Barefoote’s.  It  will  be  recalled 
that  in  1669,  while  Wadleigh  was  in  possession,  Nicholas  Shap- 
leigh,  Agent  for  Robert  Mason,  deeded  the  property  to  Walter 
Barefoote.62  In  1668  Wadleigh  had  been  temporarily  put  out 
of  possession  on  a  writ  of  execution,  but  in  October,  1669,  the 
General  Court  held  that  he  had  been  wrongfully  dispossessed 
(by  a  party  not  claiming  under  Mason),  and  decreed  reposses¬ 
sion.88  For  the  next  ten  years  Barefoote  tried  in  vain  to  defeat 
Wadleigh  in  the  County  Court.  Under  Cranfield,  as  has  been 

B731  SP  32.  B83  RMB  429;  9  CP  144.  B97  CP  441.  609  CP  151;  7  CP  443. 
91At  one  time  Swampscott,  or  Squamscott,  was  thought  to  be  in  Dover.  Later, 
for  a  time,  Hampton  seems  to  have  claimed  it,  and  Thomas  Wiggin  was  once 
moderator  of  Hampton.  Still  later,  Hampton  freed  Thomas  and  Andrew  Wiggin 
of  Hampton  taxes.  1  HTR  94,  111,  126.  923  PD  84b.  "4  (2)  RMB  446. 


Mason  Sues  on  His  Claim 


221 


seen,  he  tried  again,  was  again  cast,  and  lost  his  “appeal”  to 
England.  On  May  13,  1684,  only  nine  days  after  Wadleigh  got 
home  with  news  that  Barefoote  had  lost.  Mason  sued  Wad¬ 
leigh  for  six  hundred  pounds  in  trespass  and  attached  Wad- 
leigh’s  body.  Wadleigh  was  committed  to  prison.  On  June  3, 
promptly,  he  was  cast  by  the  jury  in  Mason’s  suit.  On  July  25, 
Thurton  took  possession  of  the  property  and  by  order  of  Mason 
delivered  the  property  to  Barefoote  by  turf  and  twig.94  A  more 
arbitrary  use  of  legal  process  is  hard  to  conceive.  But  every¬ 
thing  in  those  years  went  by  the  strong  arm  and  only  in  that 
way  could  a  fraudulent  and  corrupt  claim  be  asserted  suc¬ 
cessfully. 

Among  the  papers  in  the  case  of  Allen  v.  Waldron  is  a  state¬ 
ment  by  Richard  Chamberlain,  also  found  in  the  English 
archives,66  that  neither  William  Vaughan  nor  any  other  de¬ 
fendant  in  the  suits  tried  by  Mason  before  June,  1684,  pro¬ 
duced  evidence  or  record  to  make  title.  This  of  course  was 
consistent  with  Mason’s  claim  that  the  burden  of  proof  was 
on  the  defendants  to  show  their  title.  In  view  of  the  fresh 
deposition  in  the  files  concerning  the  Burnham  case  in  late 
1683,  one  can  reach  no  conclusion  except  that  in  that  case  the 
offer  to  prove  title  was  rejected,  and  that  was  the  reason  why 
Chamberlain  could  assure  the  home  government,  with  techni¬ 
cal  truth,  that  no  such  evidence  was  produced  in  the  sense  of 
reception. 

In  the  case  of  Vaughan  it  is  perfectly  clear  from  the  deposi¬ 
tion  made  by  Peter  Coffin  that  when  Vaughan  went  to  the 
Governor  to  have  depositions  taken  in  the  Mason  suit,  Cran- 
field  refused  to  allow  them  taken,  and  threw  Vaughan  into 
jail.08  And  Vaughan  himself  is  authority  for  the  statement  that 
he  offered  in  court  to  prove  his  title,  but  the  court  refused  to 
admit  his  evidence.67  It  is  no  wonder  that  Chamberlain  could 
smugly  certify  to  England  that  all  defendants  failed  to  show 
title. 

14.  cranfield’s  downfall 

Things  had  been  getting  pretty  warm  for  the  Governor.  Af- 
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ter  the  Gove  trial  he  was  afraid  for  a  time  to  stay  in  Ports¬ 
mouth  and  took  a  brief  vacation  in  Boston.68  He  was  safe  in 
the  hated  jurisdiction  of  Massachusetts,  though  hardly  as  wel¬ 
come  as  the  Reverend  Joshua  Moodey.  When  Wadleigh  re¬ 
turned  from  London  with  his  bombshell,  the  Governor  wished 
for  another  frigate  and  a  vacation  in  the  West  Indies.99  The 
wish  for  a  vacation  was  to  be  realized  —  permanently  as  far  as 
New  Hampshire  was  concerned. 

The  Governor  had  entirely  lost  the  confidence  of  Edward 
Randolph.  On  January  29,  1684/5,  while  Mason  was  still  deep 
in  litigation,  Randolph  wrote  to  Sir  Edward  Southwell  that 
Cranfield’s  acts  were  “of  the  most  arbitrary  nature  that  I  have 
heard  of”;  he  had  ruined  Mason  by  getting  him  to  settle  on 
him  one  hundred  and  fifty  pounds  a  year,  to  be  paid  out  of 
the  profits  of  Mason’s  land  for  the  support  of  the  provincial 
government.  Because  of  the  customs  duties,  Mason  could  get 
little  trade  in  boards  from  the  mills  that  he  took.70 

A  few  weeks  later,  Randolph  wrote  to  the  Bishop  of  St. 
Asaph  that  the  Governor  had  “quite  ruined”  New  Hampshire 
(which  was  just  what  Vaughan  thought).  In  Randolph’s  opin¬ 
ion,  the  Province  would  be  loyal  under  a  prudent  Governor, 
provided  there  were  a  general  pardon,  liberty  of  conscience, 
and  confirmation  of  properties.71  Randolph  had  thus  come  to 
see  problems  from  the  colonial  standpoint.  He  had  been  mis¬ 
taken  in  the  beginning,  but  he  was  a  reasonable  and  honest 
man.  He  advanced  the  suggestion,  to  save  Mason’s  finances, 
that  the  King  allow  him  two  or  three  hundred  pounds  a  year 
and  the  governorship  of  the  Bermudas  in  exchange  for  a  re¬ 
lease  to  the  Crown  of  the  Masonian  claim.  He  thought  that  the 
people  might  then  be  willing  to  pay  quit-rents  to  His  Majesty, 
but  they  would  never  pay  Mason.72  His  suggestions  were  ig¬ 
nored,  with  complete  lack  of  statesmanship,  but  to  the  lasting 
advantage  of  New  Hampshire. 

Shortly  after  that,  the  Lords  of  Trade,  having  heard  Weare’s 
petition,  found  that  Cranfield  had  improperly  favored  Mason 
in  his  claim  and  had  charged  excessive  court  fees.  Cranfield 
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was  rebuked.78  That  ended  Cranfield  as  far  as  New  Hampshire 
was  concerned.  He  was  unable  for  some  time  to  get  passage 
for  the  West  Indies.  In  January,  1684/5,  he  hoped  shortly  to 
sail  from  Boston,  and  unnecessarily  begged  the  Board  never 
to  order  his  return  to  these  parts,  confessing  that  he  had  neither 
the  health  nor  ability  to  deal  with  “these  unreasonable  peo¬ 
ple.”74  To  the  end  he  was  unwilling  to  admit  that  he  had  been 
anything  but  reasonable.  He  left  for  good  in  May,  1685,  and 
Barefoote  carried  on  as  Deputy  Governor  during  the  eleven 
months  before  the  arrival  of  a  new  commission. 

William  Vaughan  was  permitted  to  “appeal”  to  the  Crown 
in  the  several  cases  against  him,  but  gained  nothing  substan¬ 
tial  at  great  expense.76  Both  Mason  and  Vaughan  went  to  Lon¬ 
don  for  the  hearings.  Vaughan  brought  up  not  only  the  Mason 
judgment,  but  also  his  conviction  for  the  supposed  assault  on 
Thurton,  the  decree  in  equity  that  he  should  share  in  the 
payment  of  the  judgment  against  Richard  Martyn,  and  the 
judgment  in  the  case  of  the  Diligence,  of  which  he  was  princi¬ 
pal  owner. 

As  to  the  Diligence  his  claim  was  that  the  master  of  the  ketch 
had  made  entry  of  all  the  tobacco  he  supposed  he  had  aboard. 
Later  he  discovered  that  his  mate  had  three  hogsheads  more. 
He  then  went  to  the  Governor  and  asked  leave  to  make  post¬ 
entry  of  it  and  pay  the  customs.  The  Governor  told  him  to 
unload  and  weigh;  then  he  ordered  the  seizure  of  the  vessel 
and  cargo  on  the  charge  of  breaking  bulk  before  entry.  As  to 
Mason’s  judgment,  Vaughan’s  case  rested  upon  Cranfield’s 
refusal  to  intervene  in  accordance  with  his  commission  to  re¬ 
solve  the  differences  between  Mason  and  Vaughan,  the  refusal 
of  the  court  to  admit  the  proof  of  Vaughan’s  deeds  and  make 
out  his  title,  and  the  interest  of  the  jurors  who  had  taken  title 
under  Mason.79 

All  four  appeals  were  decided  in  the  Committee  adversely 
to  Vaughan  on  November  6,  1686.  The  Privy  Council  affirmed 
on  November  19.77  Vaughan  asked  for  a  rehearing,  and  on 
December  4  two  of  the  judgments  were  modified.  In  the  as- 
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sault  case,  Vaughan’s  fine  was  reduced  to  twenty  pounds.  In 
the  chancery  case  for  contribution,  judgment  was  reversed  and 
Richard  Martyn  left  alone  to  pay  the  common  law  judgment 
obtained  by  Cranfield  and  Mason  for  money  received  by  Mar¬ 
tyn  as  Provincial  Treasurer  and  paid  out  by  him  for  the 
Province.78  That  result  seems  to  have  been  devoid  of  equity. 
It  meant  that  Vaughan  and  Martyn’s  other  associates  were  in¬ 
nocent  when  they  authorized  the  Treasurer  to  disburse  public 
funds  for  public  purposes,  while  Martyn  was  guilty  for  doing 
so. 

But  the  great  affront  to  justice  came  in  the  case  of  Mason’s 
judgment,  since  Cranfield’s  refusal  to  follow  his  commission 
and  the  very  terms  of  the  commission  left  the  Court  of  Pleas 
without  any  jurisdiction.  Nathaniel  Weare  acted  as  Vaughan’s 
attorney.  Among  the  papers  of  the  case  of  Allen  v.  Waldron 
may  be  found  Weare’s  deposition  that  the  Lord  Chancellor 
asked  Weare  whether  Vaughan  had  followed  the  direction  of 
the  commission  and  requested  the  Governor  to  reconcile  the 
difference  between  Vaughan  and  Mason.  “No,”  said  Weare, 
who  explained  that  Vaughan  made  no  request  because  Cran¬ 
field  steadily  refused  to  intervene  for  other  defendants.  There¬ 
upon,  said  the  Lord  Chancellor,  “ye  Judgmt  must  be  affirm’d 
agst  him  wch  otherwise  wd  have  been  for  him.”  Weare  argued 
in  vain  for  a  further  hearing,  but  was  told  that  a  new  Governor 
would  be  sent  to  New  Hampshire  and  that  if  another  appeal 
case  came  to  them,  they  would  hear  that.  The  Lord  Chancellor 
who  made  the  strange  ruling  that  Vaughan’s  failure  to  make  a 
useless  request  barred  his  rights,  was  the  notorious  Jeffreys. 

Wise  old  Richard  Waldron  had  refused  to  appeal,  believing 
“there  was  no  Justice  to  bee  had  at  the  Council  Board.”79  He 
left  the  matter  to  time.  If  a  statement  by  Robert  Watson  taken 
by  Robert  Mason  in  the  early  stages  of  the  conflict  is  to  be 
believed,  the  Major  told  several  occupants  not  to  agree  with 
Mason  because  it  was  certain  that  though  they  might  be  dis¬ 
possessed,  a  change  in  government  would  restore  their  rights.80 
How  wrong  that  was  will  be  seen  later.  But  time  did  its  work 
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in  another  way,  even  though  change  of  government  brought  no 
real  reform. 

Vaughan’s  appeal  cost  large  sums.  When  the  question  of 
costs  came  up  in  London,  Weare  readily  agreed  to  allow  Mason 
one  hundred  pounds  for  his  going  to  London,  plus  six  shillings 
a  month  for  the  period  of  his  absence  from  New  Hampshire, 
plus  the  cost  of  Mason’s  passage  coming  and  going.  But  Mason 
was  not  satisfied.  He  asked  for  more,  alleging  that  Vaughan 
had  raised  over  six  hundred  pounds  in  New  Hampshire  to  bear 
the  charges  of  his  appeal.81 

The  rule  of  Barefoote  came  to  an  end  in  1686  with  the  ad¬ 
vent  of  Joseph  Dudley  and  his  judicial  reforms.  Meanwhile 
Mason  and  Barefoote  suffered  rough  revenge.  Thomas  Wiggin, 
son  of  the  old  Captain  and  brother  of  Andrew,  though  he  was 
the  husband  of  Barefoote’s  sister,  was  the  instrument  of  re¬ 
venge.  He  went  with  Anthony  Nutter  to  call  on  Mason  at  the 
latter’s  lodging  in  Barefoote’s  house.  There  was  something  to 
be  said  about  quit-rents,  for  Mason  had  cast  both  of  the 
callers.82  Wiggin  did  all  of  the  talking  for  the  visitors.  He  told 
Mason  that  he  owned  nothing  in  New  Hampshire.  Mason 
ordered  Wiggin  to  leave  and  rashly  tried  to  help  him  out.  In 
the  scuffle,  Wiggin  threw  Mason  into  the  fire.  Barefoote  ran 
to  the  rescue.  No  Wiggin  liked  Barefoote,  in  spite  of  the  fact 
that  Thomas  and  Barefoote  were  brothers-in-law.83  So  Thomas 
threw  Walter  into  the  fire.  Anthony  Nutter  just  stood  by  and 
laughed  to  see  two  men  licked  by  one.  The  casualties  were 
Mason’s  periwig,  coat,  and  stocking  —  burned  —  and  a 
scorched  foot;  two  of  Barefoote’s  ribs  broken  and  a  tooth  miss¬ 
ing.  When  Mason  had  the  maid-servant  fetch  his  sword,  Nut¬ 
ter  took  it  away.  That  is  all  he  did  except  to  laugh.  Both 
Wiggin  and  Nutter  were  prosecuted  upon  information  by 
Attorney  General  Rayn  in  March,  1685/6,  for  assault  in  “high 
contempt”  of  royal  authority.  They  were  put  under  bonds  of 
five  hundred  pounds  each.  Wiggin,  at  least,  was  found  guilty.84 

Though  Wiggin  and  Nutter  had  their  hilarious  fun,  they 
had  nothing  to  do  with  ending  the  Masonian  litigation.  It  is 
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true  that  we  find  no  writ  of  attachment  by  Mason  on  his 
claim  after  June  29,  1865.  But  Mason  through  agents  sued 
Thomas  Dearborn,  of  Hampton,  in  debt  on  a  note  perhaps 
given  for  costs.  Mason  had  gone  to  England  soon  after  the 
assault  and  left  his  business  in  the  hands  of  his  sons,  John  and 
Robert  Tufton.86  It  had  been  a  bitter  experience  for  New 
Hampshire  freemen  to  learn  what  it  was  to  be  ruled  by  agents 
of  government  from  overseas.  For  the  next  ninety  years  they 
were  to  try,  with  varying  success,  to  whittle  royal  prerogative 
into  something  bearable;  then  they  were  to  go  for  indepen¬ 
dence. 

15.  MASON  RESUMES  HIS  SUITS 

Robert  Mason  was  one  of  the  Councillors  under  Dudley  and 
Andros.  The  home  government  persisted  in  recognizing  his 
claim  as  proprietor,  even  after  repudiating  Cranfield.  At  the 
Court  of  Pleas,  on  October  6,  1686,  Mason,  by  his  agents,  had 
three  actions  against  Andrew  Wiggin,  Thomas  Dearborn,  and 
Ebenezer  Perkins.  Mason  himself  was  still  in  England.  Non¬ 
suited  in  the  first  case,  his  agents  voluntarily  withdrew  the 
other  suits,  apparently  designing  to  begin  new  suits.80  Things 
had  not  opened  rosily  for  Mason  under  the  new  regime,  in 
spite  of  his  official  status.  Joseph  Dudley  had  restored  the  courts 
to  honesty.  The  outlook  became  darker  for  Mason. 

16.  ROBERT  MASON  DIES 

Upon  his  return  from  England,  Mason  sat  on  the  Council 
of  Andros  February  3,  1687/8.  He  does  not  appear  to  have  sat 
on  any  court  in  New  Hampshire  again.  He  was  in  New  Hamp¬ 
shire  or  Maine  for  some  weeks  or  months,  then  went  on  a 
tour  with  Andros.  In  New  York,  on  August  29,  1688,  he  at¬ 
tended  a  meeting  of  the  Council,  but  died  eight  days  later  and 
was  buried  at  Kingston,  New  York.87  He  may  have  planned 

8B8  CP  373;  9  CP  205.  865  PD  59-60.  874  ER  201,  233,  235.  Of  the  other  prin¬ 
cipals  in  Mason’s  drama,  Cranfield  had  gone  to  Jamaica,  and  from  there  to 
England.  In  spite  of  his  bad  career,  he  was  given  the  collectorship  at  Barbados. 
To  give  him  his  due,  he  seems  to  have  been  heartily  ashamed  of  his  misdeeds. 
1  PP  585  n.  Barefoote  yielded  the  executive  chair  to  President  Dudley  on  May 
25,  1686.  He  died  in  1688  or  early  in  1689.  Pleasantly  reconciled  with  his  late 
assailant,  he  left  most  of  his  real  estate  to  Thomas  Wiggin  and  his  “Beloved 
Sister  Sarah  Wife  of  Thomas  Wiggin  aforesaid.”  31  SP  322. 
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further  suits  in  New  Hampshire.  At  least  he  escaped  being 
arrested  along  with  Andros  and  his  “cousin”  Randolph.  He 
was  a  man  with  too  little  judgment  and  tact  to  have  made  a 
success. 


XV 


The  End  of  the  Masonian  Litigation 

1.  THE  COURT  RECORDS  MUTILATED 

The  history  of  the  peregrinations  of  the  provincial  records  is 
a  strange  one.  Secretary  Chamberlain  left  New  Hampshire  in 
1686  and  went  to  Boston.  John  Hinckes,  Walter  Barefoote 
and  others  wrote  to  the  President  and  Council  asking  that  the 
records  be  kept  safely,  since  they  feared  that  Chamberlain 
would  take  them  to  England.1  They  were  justified.  Chamber- 
lain  induced  Joshua  Broadbent  to  carry  the  records  to  Boston. 
Discovering  this,  Richard  Waldron,  Richard  Martyn,  William 
Vaughan,  and  others  wrote  that  the  records  and  papers  had 
been  taken  “privately  by  night’’  to  Boston  and  asked  that  they 
be  returned.  Then  Edward  Randolph  asked  for  their  custody.2 
Nobody,  it  seems,  trusted  Chamberlain. 

New  Hampshire  justices  had  Broadbent  before  President 
Dudley  and  the  Council  in  Boston  to  answer  for  having  con¬ 
veyed  the  records  to  Chamberlain.  Cringing,  Broadbent  said 
that  it  was  all  a  mistake.  On  August  10,  1686,  the  Council 
ordered  Chamberlain  to  return  to  Pascataqua  within  ten  days, 
or  Captain  Stileman  was  to  act  as  Secretary  of  the  Province. 
Chamberlain  was  also  ordered  to  return  the  records  and  papers 
in  the  care  of  Stileman  and  Captain  Pickering,  for  delivery  to 
John  Hinckes.8  Somehow  the  records  and  papers,  or  at  least 
most  of  them,  got  back  to  New  Hampshire. 

Prior  to  the  Revolution  of  1689,  John  Pickering,  Sr.  was 
Recorder.  Deeds  were  recorded  in  the  same  volumes  as  the 
court  records.  So  Pickering  had  custody  of  the  court  records. 
He  is  said  to  have  secreted  them,  during  the  Revolution,  in 
Kittery,  Maine,  “for  safe  keeping.”  Samuel  Allen,  before  he 
was  commissioned  as  Governor  of  New  Hampshire,  purchased 
the  Masonian  claim  from  the  heirs  of  Robert  Mason.  His  title 

12  Vp  77  22  VP  78.  31  L  134. 
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was  based  upon  defective  seizin,  yet  it  was  to  prove  of  great 
disadvantage  to  the  province.  Allen  set  out  to  prosecute  the 
claim,  supposing  that  his  title  was  not  open  to  technical  attack. 
Not  much  can  be  said  for  the  English  government  that  made 
him  Governor  in  order  to  give  him  an  advantage  over  the 
possessors  of  the  land.  Allen’s  son-in-law,  John  Usher,  became 
Lieutenant  Governor  to  watch  over  Allen’s  interests,  for  Allen 
did  not  arrive  for  some  years.4 * 

To  make  things  safe,  Allen’s  son  Thomas,  an  attorney,  was 
in  New  England,  and  much  of  the  time  in  New  Hampshire. 
Nevertheless,  Allen  was  to  meet  obstacle  after  obstacle.  If  he 
and  Usher  had  possessed  the  brutal  power  of  Cranfield,  they 
would  probably  have  been  resisted  with  even  more  turmoil 
than  had  marked  Cranfield’s  years,  for  the  people  were  no 
longer  afraid.  Being  weak,  Allen  and  Usher  could  be  met  by 
resistance  of  a  more  passive  nature,  though  it  was  often  outside 
proper  legal  limits. 

The  first  thing  necessary  for  the  interests  of  Allen  was  natur¬ 
ally  to  get  the  records  of  the  judgments  in  favor  of  Robert 
Mason.  Usher  and  the  Council  issued  an  order  to  Pickering 
to  deliver  the  books.  Thomas  Newton,  the  Secretary,  met  with 
a  flat  refusal.  Pickering  was  cited  by  the  Lieutenant  Governor 
and  Council  to  defend  his  detention  of  the  books.  He  answered 
that  they  had  been  delivered  to  him  by  the  people;  he  would 
hold  them  until  the  Assembly  sat.  That  was  in  October,  1692. 
An  Assembly  was  to  sit  in  March.  On  May  20,  1693,  Usher 
issued  a  mittimus  ordering  Pickering’s  imprisonment.  There¬ 
upon  Pickering  went  before  Usher  and  admitted  that  he  had 
several  books.  There  the  matter  seems  to  have  rested  for  more 
than  a  year.6 

On  July  14,  1694,  Usher  prepared  another  mittimus  for 
Pickering’s  detention,  but  did  not  sign  it.  Possibly  one  like  it 
was  used.  Next  we  find  a  deposition  by  Charles  Frost,  Septem¬ 
ber  11,  1694,  sworn  before  Usher,  testifying  that  some  three 
or  four  years  earlier  the  deponent  had  seen  a  book  of  records 

4Allen  did  not  arrive  until  1700.  In  1701  he  mortgaged  his  claim  to  Usher. 

29  SP  v;  Belknap,  History  of  New  Hampshire,  first  ed.,  iii,  367;  Massachusetts 
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of  deeds  and  wills  in  Pickering’s  possession.  At  the  bottom  is 
the  notation  “he  acknowledged  he  had  the  book.”  Then  fol¬ 
lows  a  mittimus  signed  “J.  U.”,  but  without  a  return,  com¬ 
manding  the  confinement  of  John  Pickering,  Sr.,  former 
Recorder,  at  Fort  William  and  Mary,  upon  the  charge  of  em¬ 
bezzling  a  book  whose  possession  he  had  acknowledged.  So 
it  is  likely  that  successive  threats,  if  not  actual  imprisonment, 
finally  secured  delivery  of  the  books,  but  not  earlier  than  late 
1694,  two  years  after  the  Allen  government  was  inaugurated. 
When  delivered,  the  twenty-four  leaves  of  the  judgment  book 
recording  Robert  Mason’s  judgments  were  missing.6 

Altogether  these  records  have  had  such  an  astounding  history 
of  improper  detentions  that  it  is  fortunate  that  any  now  re¬ 
main.  It  has  been  said  that  some  of  the  records  not  mutilated 
while  Pickering  held  them  have  been  lost.7  That  is  not  im¬ 
probable  in  view  of  mishandling  since  1694.  When  Charles 
Story  was  Secretary,  he  refused  to  give  up  records  and  papers. 
The  Council  issued  a  warrant  to  the  Sheriff  and  Pickering 
(the  latter  was  probably  deputized  because  of  his  familiarity 
with  the  records,  which  the  Sheriff  would  not  have).  On  Feb¬ 
ruary  2,  1696/7,  the  Sheriff  and  his  deputy  brought  them  in.8 
Later  the  records  came  into  the  possession  of  William  Vaughan. 
When  he  was  ordered  to  deliver  them  to  his  successor,  Sampson 
Sheafe,  on  December  13,  1698,  he  delayed  so  long  that  procla¬ 
mation  had  to  be  made  more  than  a  month  later  for  their 
discovery.® 

2.  SAMUEL  ALLEN’S  SUITS 

The  vicissitudes  of  the  records  delayed  Allen  in  getting  his 
suits  before  the  court.  When  his  first  case  finally  reached  the 
Supreme  Court  of  Judicature  on  April  4,  1699,  that  Court  was 
holding  its  last  term  before  Bellomont  came  into  office  and 
abolished  it. 

The  court,  Joseph  Smith,  Judge,  Shadrach  Walton,  Kinsley 
Hall,  and  Richard  Hilton,  Assistants,  sat  in  Portsmouth  “at 
the  Sign  of  the  Kings  Armes,”  a  public  house  kept  by  John 

e9  CP  285,  387.  7Force,  American  Archives,  4th  Ser.,  ii,  1600  n.  Atkinson’s 
story  that  a  mob  took  the  records  from  Chamberlain’s  office,  is  unsupported  by 
contemporary  evidence.  82  PP  211-213.  e2  PP  295-296. 
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Pickering,  Jr.  There  was  a  trial  by  jury,  pricked  by  the  Sheriff. 
Joseph  Herne,  agent  of  Allen,  was  the  plaintiff,  and  Samuel 
Comfort  was  the  nominal  defendant.  Comfort  gave  notice  to 
James  Randall  to  defend.  Benjamin  Lynde,  attorney  for  Ran¬ 
dall,  challenged  Juror  Jonathan  Wadleigh  because  his  father 
had  leased  land  of  Robert  Mason.  (Perhaps  Robert  Wadleigh, 
unjustly  put  out  by  Mason,  had  compromised  with  him,  but 
of  this  we  have  no  confirmation.)  The  Court  overruled  the 
challenge.  Thomas  Prichard  appeared  for  the  plaintiff.  He 
challenged  Foreman  John  Tuttle  and  several  other  jurors  on 
the  ground  that  they  had  subscribed  to  a  fund  to  defend  the 
lands  in  the  Province  against  Samuel  Allen.  The  challenge 
was  not  allowed.  Richard  Waldron,  the  younger,  George  Jaf- 
frey,  and  Charles  Story  appeared  for  Randall.  Apparently  the 
attorneys  for  the  defendant  argued  vehemently,  for  the  record 
says  that  “by  their  Noise”  they  prevented  the  calling  of  the 
defendant,  demanding  first  that  Prichard  show  his  power  of 
attorney.  As  Prichard  could  not  produce  one,  the  defendant’s 
attorneys  then  moved  for  a  nonsuit,  which  was  granted.10 

The  next  case  came  up  in  the  same  Court,  adjourned,  in 
May,  1699.  This  case  also  was  named  Herne  v.  Comfort,  but 
the  real  defendant  was  called  in  —  Richard  Waldron,  the 
younger.  Waldron  had  brought  from  Massachusetts  two  attor¬ 
neys,  Thomas  Newton,11  former  Secretary  of  New  Hampshire 
under  Usher,  and  John  Leverett,  later  President  of  Harvard 
College.  Their  appearance  was  allowed  by  the  Court  only 
upon  condition  that  Waldron  enter  a  rule  for  his  appearance. 
That  condition  was  considered  over  night.  The  next  day  Wal¬ 
dron’s  counsel  moved  for  an  imparlance  before  signing  the 
rule.  For  an  hour  the  Court  considered  the  motion,  then 
denied  it.  Newton  signed  the  rule,  and  renewed  his  motion 
for  an  imparlance.  The  case  was  adjourned  to  August.  Similar 
cases  against  real  defendants  Samuel  Levett,  William  Vaughan, 
and  Henry  Dow  were  likewise  adjourned.12 

That  adjourned  session  was  never  held.  On  July  31,  Bello- 

10RCA  7.  “Newton  was  sworn  in  as  attorney  in  Massachusetts  on  June  8, 
1688.  He  was  later  Attorney  General  of  that  colony.  Wa  104  n.  In  1701  he 
became  Deputy  Judge  of  Admiralty.  Wa  176.  12RCA  8-10. 
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mont  published  his  commission  in  New  Hampshire,  and  on 
August  17  the  new  judiciary  act  was  passed,  instituting  new 
courts,  but  not  saving  pending  actions.  Allen  must  now  begin 
all  over  again.  Richard  Waldron,  whom  Allen  had  sued,  be¬ 
came  Chief  Justice  of  the  new  Court  of  Common  Pleas.  The 
whole  organization  of  the  Province  was  now  hostile  to  Allen.18 

The  Earl  of  Bellomont  changed  the  judicial  system  for  the 
expressed  purpose  of  avoiding  the  trial  in  the  old  Supreme 
Court  of  the  Allen  suits.  On  September  9,  1699,  the  Earl  re¬ 
ported  to  the  Board  of  Trade  and  Plantations  that  when  he 
visited  New  Hampshire  shortly  before,  Usher  was  having  a 
trial  at  law  against  several  defendants.  Bellomont  thereupon 
stopped  proceedings,  as  it  was  “not  difficult  to  see  how  the 
Case  would  go,”  since  Allen  would  in  effect  be  both  party  and 
judge.  Joseph  Smith,  Judge  of  the  Supreme  Court,  appointed 
by  Allen  or  his  son-in-law  Usher,  said  Bellomont,  had  no  visi¬ 
ble  estate  beyond  ten  acres  of  land;  he  was  rated,  for  real  and 
personal  property,  at  only  nine  pounds  and  ten  shillings.  “Yet 
this  man  I  found  Chief  Justice,  a  Col.  of  the  Militia,  a  Capt. 
of  the  Hampton  Company,  the  Treasurer  of  the  Province,  a 
navall  officer  at  Hampton,  and  a  member  of  His  Majesty’s 
Privy  Councill  in  the  province,  8cc.”  He  added  that  complaints 
against  Smith  were  numerous. 

Besides  that  Sheriff  William  Ardell  was  a  nonresident,  a  man 
of  no  visible  estate,  a  swearer,  a  drunkard,  and  abusive  in  his 
drink.  Having  such  a  tool  of  a  Sheriff  [to  prick  the  jury], 
Allen  would  not  have  wanted  for  a  verdict.  Even  men  friendly 
to  Allen,  like  Fryer  and  Coffin,  complained  of  the  Sheriff. 
Besides  that,  “Col.  Allen’s  pretensions  to  the  Soil  of  New 
Hamshire  was  a  hindrance  to  its  prosperity.”  Again,  on  April 
23,  1700,  Bellomont  wrote  that  Allen’s  claims  and  his  mis¬ 
representations  were  the  cause  of  his  stopping  the  trials  and 
their  postponement.14  A  third  time,  on  June  22,  1700,  Bello¬ 
mont  reiterated,  this  time  to  the  Privy  Council,  his  conviction 
that  Allen’s  claim  was  an  impediment  to  the  Province.  But  the 
sound  advice  of  the  first  disinterested  chief  executive  that  the 
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Province  had  ever  had  (Dudley  excepted,  and  possibly  Andros) 
made  no  change  in  the  insistence  of  the  home  government  that 
the  Masonian  claim  should  have  official  support.  Bellomont 
could  not,  of  course,  keep  Allen  from  suing;  he  could  only 
force  him  to  litigate  before  a  tribunal  not  controlled  by  the 
claimant’s  own  appointees. 

So  Allen  brought  several  suits  in  ejectment  in  the  new  Su- 
periour  Court  of  Judicature,  where  Herne  v.  Dow  came  to 
trial  on  August  13,  1700.  The  defendant  had  a  verdict.  The 
case  involved  lands  in  Hampton.  No  evidence  has  been  found 
that  Captain  John  Mason  or  his  heirs  ever  had  possession  of 
any  lands  in  Hampton  prior  to  1682,  ever  were  dispossessed,  or 
ever  had  any  tenants  there.  After  1682  they  had  acquired 
some  tenants  by  virtue  of  threats  and  fraudulent  judgments. 
But  the  Dow  land  had  been  in  the  family  since  1641.  It  is 
true  that  there  was  a  difference  of  opinion  in  England  whether 
the  statute  of  limitation  (21  James  I,  Chapter  16)  operated  in 
the  colonies.18  But  in  any  event,  substantial  justice  seems  to 
have  been  done,  whatever  the  technicalities.  The  Court  re¬ 
ceived  the  verdict  with  open  satisfaction;  they  ordered  the 
plaintiff,  “for  his  false  Clamour  ...  [to]  be  in  mercy  .  .  .  and 
that  [the  defendant]  go  wth  out  day.”  The  plaintiff  moved  an 
“appeal”  to  the  Privy  Council,  but  the  Court  ruled  that  the 
case  did  not  “deserve  an  appeal,”  since  the  damages  were  less 
than  the  required  three  hundred  pounds. 

Then  the  jury,  in  swift  succession,  returned  verdicts  for  the 
defendants  in  Herne  v.  Waldron  (Dover  land),  Herne  v. 
Leavitt  (probably  Exeter  land),  and  Herne  v.  Vaughan  (Ports¬ 
mouth  land).18  Thus  Samuel  Allen,  by  his  agent  Herne,  was 
cast  in  every  one  of  the  four  old  towns. 

But  Allen  was  not  to  be  stopped  thus  easily.  He  went  to  the 
Queen  in  Council,  despite  the  want  of  an  “appeal.”  There  the 
judgment  for  the  defendant  in  Herne  v.  Waldron  had  to  be 
confirmed,  as  a  matter  of  course.  Nevertheless  the  Council  did 
something  that  looks  odd.  They  declared  that  the  judgment 
confirmed  was  not  final  in  its  nature,  and  they  gave  Allen  leave 


1BBelknap,  History  of  New  Hampshire,  1st  ed.  iii,  359-367.  16MBS  4,  5. 


234  Judicial  Beginnings  in  New  Hampshire 

to  begin  a  fresh  suit  in  ejectment.  Instructions  were  given  that 
the  jury  at  the  next  trial  should  return  a  special  verdict  as  to 
the  title,  reserving  questions  of  law  for  the  Court.17  The  other 
three  judgments  for  defendants*  not  having  been  appealed, 
stood. 

3.  THOMAS  ALLEN  V.  RICHARD  WALDRON 

The  most  famous,  and  last,  of  the  Masonian  cases  was  not 
tried  until  after  the  period  now  under  study.  But  it  should  be 
noticed  briefly,  since  it  marked  the  beginning  of  the  end  of 
the  controversy.  Samuel  Allen  did  not  live  long  enough  to 
bring  the  suit  so  handsomely  permitted  by  the  Crown.  He 
began  negotiations  for  a  settlement,  and  died  while  they  were 
pending.  His  son  and  heir,  Thomas,  sued  Richard  Waldron, 
and  the  case  came  up  in  Common  Pleas  in  1707.  Though  the 
jury  were  carefully  instructed  by  Judge  Henry  Dow,  presiding, 
to  bring  in  a  special  verdict,  they  returned  a  general  verdict 
for  the  defendant.  The  Court  sent  the  jury  out  again  with 
renewed  instruction  to  bring  in  a  special  verdict.  Again  they 
returned  a  general  verdict  for  the  defendant.  The  Court  al¬ 
lowed  an  “appeal”  to  the  Superiour  Court,  where  the  judg¬ 
ment  of  the  Common  Pleas  was  affirmed.18 

Again  there  was  an  “appeal”  to  the  Crown,  but  the  ines¬ 
capable  death-rate  intervened.  Thomas  Allen  died  in  1715, 
before  the  “appeal”  was  reached  in  London.19  Before  long  his 
heirs  were  content  to  give  up  thought  of  recovering  occupied 
lands  in  New  Hampshire.  They  sold  their  claim  to  the  Mason¬ 
ian  Proprietors,  a  group  of  residents  of  the  Province,  who  left 
the  occupants  alone  and  granted  towns  in  the  back  country, 
presumably  at  some  slight  profit  to  themselves.  Even  before 
he  died,  Samuel  Allen  had  prayed  the  Board  to  confirm  to  him 
only  the  waste  land  of  New  Hampshire.20  If  his  prayer  had  been 
granted  by  the  Crown,  probably  all  New  Hampshire  men 
would  have  acquiesced,  but  the  leisurely  home  government  did 
not  get  around  to  that  request  of  Samuel  Allen’s  before 
Thomas  Allen  had  sued  Waldron. 

172  PP  545;  1  VP  65.  182  PP  520-521,  559-561.  191  PP  514-516  and  note. 
201  VP  63. 
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The  Courts  at  the  End  of  the  Century 

Finally  reorganized  so  that  they  may  be  definitely  traced  to 
our  present  courts,  the  courts  of  1700  took  their  business  seri¬ 
ously  and  turned  it  off  briskly.  Neither  court,  lawyers,  jurors, 
clerk,  nor  sheriff  would  today  sustain  a  session  such  as  we  find 
on  March  8,  1698/9,  when  the  Court  sat  until  seven  in  the 
evening,  adjourned  until  ten,  worked  then  a  undesignated 
time,  and  adjourned  again  for  the  night  until  eight  the  next 
morning.1 

In  the  last  decade,  the  personnel  of  the  bench  was  at  first 
strangely  reminiscent  of  the  early  days,  and  strangely  new.  In 
1692  the  Courts  of  Common  Pleas  and  Sessions,  which  had  a 
common  personnel  until  Bellomont  made  a  real  separation  in 
1699,  included  Elias  Stileman,  Richard  Martyn,  and  Job  Clem¬ 
ents  of  the  old  Pascataqua  County  Court,  and  Henry  Dow  and 
Joseph  Smith  of  the  early  provincial  courts.2  But  soon  the 
older  yielded  to  the  newer.  Robert  Wadleigh  came  on  in 
1693. 8  The  next  year,  Nathaniel  Fryer  and  Thomas  Packer 
were  added.*  George  Jaffrey  became  assistant  in  1695,  no 
longer  in  disrepute,  as  he  had  long  since  repented  his  false 
speaking  and  publicly  confessed  it  and  been  shriven  in  Joshua 
Moodey’s  church.  With  him  came  Shadrach  Walton  and  John 
Tuttle,  and,  in  1696,  Robert  Tufton.® 

The  Supreme  Court,  which  did  little  business,  had  as  its  first 
Chief  Justice  Richard  Martyn.  He  was  succeeded  by  Nathaniel 
Weare,  able  advocate  of  the  people  and  ancestor  of  Chief 
Justice  Meshech  Weare.  After  Nathaniel  Weare  came  Joseph 
Smith.®  The  Superiour  Court,  which  displaced  this  Court  in 
1699,  began  with  John  Hinckes  as  Chief  Justice,  his  association 
with  Cranfield  largely  forgotten.  Of  his  assistants,  Peter  Coffin, 

•MB  86.  2MB  1,  5.  s10  CP  27.  MO  CP  314,  317,  323,  375,  421,  423.  B11  CP 
47,  85,  87,  113,  129,  131,  134,  191;  MB  47b.  "MB  214;  10  CP  251,  253,  259;  11  CP 
139,  149. 
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twenty-five  years  before  on  the  Pascataqua  County  Court,  was 
the  only  judge  who  had  served  in  the  formative  years.7  Old 
antipathies  between  residents  were  passing.  The  old  men  were 
passing,  too,  and  the  new  were  coming  to  the  front. 

If  in  1700  the  judges  were  men  of  less  power  and  originality 
than  those  of  the  earlier  generation,  like  Captain  Thomas 
Wiggin  and  Major  Richard  Waldron,  they  were  wisely  follow¬ 
ing  the  path  marked  out  by  the  judges  of  the  Union.  The 
ancient  elastic  practice  had  in  most  respects  survived  the  im¬ 
pact  of  English  technical  concepts.  It  was  to  survive  for  over  a 
century  more.  Then  the  English  learning  of  our  lawyers  and 
judges  of  the  early  nineteenth  century  was  somewhat  to  shackle 
pleading  and  practice  until  Chief  Justice  Doe  and  his  associates 
reliberalized  them. 

By  1700,  if  we  except  the  unimportant  Court  of  Admiralty, 
the  whole  system  of  courts  had  taken  the  form  it  was  to  hold 
until  after  the  American  Revolution.  Indeed,  the  present  courts 
are  the  lineal  descendants  of  those  of  1700.  The  common-law 
courts  of  1700  had  regained  public  respect;  since  then  their 
powers  of  punishment  for  contempt  of  court  have  rarely  had 
to  be  exercised.  Their  right  to  make  rules  had  been  fixed 
permanently  before  1700.  Probate  law  and  practice  were  still 
in  the  Massachusetts  pattern,  and  have  changed  little  since 
then.  The  Probate  Court  had  succeeded  the  common-law 
courts  in  this  jurisdiction,  and  the  separation  still  exists.  Ad¬ 
ministrative  law,  though  in  1700,  and  long  after,  practiced  in 
the  common-law  courts,  showed  the  germs  of  the  Public  Utility 
Commission,  the  Tax  Commission,  and  the  County  Commis¬ 
sioners  of  the  present  day. 

The  Masonian  cases  were  on  their  way  out  of  the  courts, 
with  ownership  in  fee  and  severalty  won  for  the  people.  And 
the  people,  felt  in  the  judicial  system  as  jurors,  were  already 
unconsciously  headed  for  independence  of  Great  Britain. 

Finally,  even  though  the  personnel  of  the  courts  was  less 
striking  than  formerly,  the  Province  was  becoming  aware  of 
Theodore  Atkinson  and  Samuel  Penhallow,  the  latter  of  whom 
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was  to  become  in  twenty  years  the  greatest  Chief  Justice  of  the 
colonial  period.8  So  the  year  1700  was  both  a  memory  of  the 
promise  of  1650  and  the  promise  of  things  to  come. 

8Atkinson,  later  distinguished  on  the  bench,  was  Sheriff  in  1695.  10  CP  337, 
339.  He  was  the  father  of  the  more  distinguished  Chief  Justice  of  that  name. 
Penhallow  has  already  been  noted  as  foreman  of  the  Grand  Jury. 


Appendix  A 

MASSACHUSETTS  JUDGES  WHO  SAT  IN 
NEW  HAMPSHIRE 

Richard  Bellingham  (1592-1672)  was  one  of  only  two  judges 
who  had  formal  training  for  the  law  in  England.  He  had  been 
a  member  of  Parliament  in  1628,  and  was  Governor  of  Massa¬ 
chusetts  Bay  in  1635,  1641,  1654,  and  from  1665  to  his  death. 
He  was  highly  individual,  somewhat  of  an  iconoclast,  and 
liberal.  There  is  evidence  that  his  work  as  a  judge  in  New 
Hampshire  was  greatly  admired,  and  that  he  was  popular. 

Simon  Bradstreet  (1603-1697)  was  a  graduate  of  Emmanuel 
College,  Cambridge,  Assistant  in  Massachusetts  for  forty-nine 
years,  and  Governor  from  1679  to  1686.  He,  also,  was  a  liberal. 
Washburn  thought  that  he  was  probably  partly  trained  for  the 
law  in  England,  but  furnished  no  evidence  of  it  (Wa  50,  80). 

Israel  Stoughton  (P-1645)  published  a  “book”  in  1634 
questioning  the  legal  authority  of  the  Assistants.  When  the 
authorities  looked  into  it,  Stoughton  asked  them  to  have  the 
book  burned,  but  the  General  Court  debarred  him  from  hold¬ 
ing  office  for  three  years.  Restored  in  1636,  he  commanded  the 
Massachusetts  troops  in  the  Pequot  War.  He  was  Assistant, 
1637-1644,  having  shown  works  meet  for  repentance.  Like 
his  son  William,  later  noted,  he  was  a  benefactor  of  Harvard 
College. 

Richard  Saltonstall  (1610-1694),  son  of  Sir  Richard,  studied 
law  in  England.  He  kept  court  at  Pascataqua.  In  Massachusetts, 
he  was  Assistant  1637-1649,  1664,  and  1680-1682.  A  relative 
and  friend  of  John  Hampden’s,  he  was  of  course  independent 
and  liberal. 

Samuel  Symonds  (P-1678)  was  a  member  of  the  Ipswich 
group  of  liberals.  His  judicial  service  began  as  an  Assistant  at 
the  Ipswich  Court  in  1638.  Two  years  later  he  became  Re¬ 
corder,  always  in  those  days  good  schooling  for  a  judge.  He 
was  a  Massachusetts  Assistant  from  1643  and  Deputy  Governor 
from  1673  to  his  death. 


238 


Massachusetts  Judges  in  New  Hampshire  239 

William  Hathorne  (1607-1681)  is  not  to  be  confounded  with 
his  son  John,  one  of  the  judges  who  sat  at  the  trials  of  the 
“Salem  Witches.”  He  was  a  merchant,  an  Assistant  in  Massa¬ 
chusetts,  1662-1679.  He  had  superior  ability,  but  showed  a 
tendency  to  bigotry  and  arbitrariness. 

Daniel  Gookin  (1612-1686/7)  was  a  man  of  the  world  in 
the  sense  of  wide  travel  and  experience.  After  planting  on  a 
large  scale  in  Virginia,  he  lived  for  a  time  in  England,  again 
in  Virginia,  and  then  in  Maryland.  Having  been  converted  to 
Puritanism,  he  went  to  Massachusetts  in  1644  and,  except  for 
some  absences  in  England,  was  a  resident  of  the  Bay  until  his 
death.  He  was  a  noted  friend  of  the  Indians.  For  a  time  he 
commanded  the  Massachusetts  militia. 

Simon  Willard  (1605-1676)  was  an  active  Indian  trader 
along  the  frontiers  of  the  Merrimack  River.  A  friend  of  the 
Indians,  he,  like  Gookin,  helped  John  Eliot  in  his  work  of 
evangelization. 

John  Lever ett  (1616-1679)  held  important  offices  in  Massa¬ 
chusetts:  member  of  the  Council  1665-1670;  Deputy  Governor 
1671-1673;  Major  General  of  the  militia  1663-1673;  Governor 
1673-1679.  According  to  Edward  Randolph  (1  VP  16),  Leverett 
had  been  a  captain  of  horse  in  Cromwell’s  army. 

William  Stoughton  (1631-1701)  was  a  preacher,  educated  at 
Harvard  and  Oxford.  He  was  an  Assistant  in  Massachusetts, 
1671-1686,  and  won  unenviable  notoriety  as  Chief  Justice  of 
the  “Witches  Court”  in  1692. 

Joseph  Dudley  (1647-1720)  was  a  moderate  prerogative  man, 
not  to  be  counted  among  the  liberals  politically.  Later  he  was 
President  of  New  England  and  as  such  exercised  power  in 
New  Hampshire  for  a  few  months  in  1686,  making  some  im¬ 
portant  judicial  reforms.  On  the  death  of  Bellomont  he  be¬ 
came  Governor  of  both  Massachusetts  and  New  Hampshire, 
serving  until  1715. 

Thomas  Danforth  (1623-1699)  was  a  leader  of  the  popular 
party  opposed  to  Dudley  and  prerogative.  He  had  long  judicial 
training  as  Recorder  of  Middlesex  County  1652-1686;  was  an 
Assistant  1659-1679;  Deputy  Governor  1679-1686;  President  of 
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the  Province  of  Maine  1680-1686;  and  for  the  last  seven  years 
of  his  life  a  judge  of  the  highest  court  in  Massachusetts. 

Nathaniel  Saltonstall  (1639-1707),  son  of  the  second  Richard, 
was  a  graduate  of  Harvard  in  1659,  a  magistrate  in  Haverhill 
in  1669,  and  Assistant  in  1679.  He  was  one  of  the  most  valu¬ 
able  of  the  Massachusetts  men  who  sat  in  New  Hampshire. 
Assigned  in  1692  to  the  “Witches  Court,”  he  withdrew,  being 
“very  much  dissatisfied  with  the  proceedings  of  it.”  He  was 
the  highest  exemplar  of  the  liberal  spirit. 

Robert  Pike  (1616-1706)  began  his  judicial  career  as  one 
of  the  three  Commissioners  to  End  Small  Causes  in  Salisbury, 
Massachusetts.  He  sat  on  both  county  courts  in  New  Hamp¬ 
shire  many  times  from  1650  to  1679.  One  of  the  most  admir¬ 
able  men  of  his  time,  rugged  but  extremely  liberal,  he  has 
been  called  “the  New  England  Puritan.”  He  and  Thomas 
Bradbury,  Recorder  of  Norfolk  County  were  the  authors  of  an 
outstanding  brief  that  at  common  law  “spectral  evidence”  was 
inadmissible  in  the  trial  of  Bradbury’s  wife  for  witchcraft  in 
Salem.  The  brief  had  no  weight  immediately  against  the  au¬ 
thority  of  Lord  Chief  Justice  Hale.  But  it  was  adopted  as 
Massachusetts  law  when  the  courts  were  reorganized  in  1693. 
From  Robert’s  brother  John  descended  our  own  Chief  Justice 
Robert  G.  Pike,  worthy  member  of  a  great  family. 

Major  General  Daniel  Denison  (1612-1682)  not  only  com¬ 
manded  the  forces  raised  at  Pascataqua  for  defense  against  the 
Indians  in  1676,  but  also,  during  the  last  years  of  the  Union, 
sat  frequently  in  our  Courts,  both  at  Pascataqua  and  Hampton. 

Among  others  who  came  from  Massachusetts  to  sit  in  our 
courts  were  William  Tyng  and  Edward  Tyng,  merchants.  Ed¬ 
ward  was  the  father-in-law  of  Joseph  Dudley. 


Appendix  B 

EXPERIMENTAL  GOVERNMENT - THEOCRACY? 

There  was  only  one  English  lawyer  in  Boston  between  the 
middle  of  1638  and  the  middle  of  1641.  He  was  Thomas  Lech- 
ford,  who,  though  partly  a  liberal,  was  so  dissatisfied  with  the 
New  England  experiment  that  he  returned  “home”  and  pub¬ 
lished  at  London  in  1642  his  Plaine  Dealing:  or,  Newes  from 
New-England.  This  book  was  re-published  in  Boston  in  1867 
with  annotations  by  J.  Hammond  Trumbull.  The  citations  to 
that  book  that  follow  are  to  the  paging  of  the  London  edition. 

“It  is  a  good  Land,  I  say,”  wrote  Lechford,  “that  instructs 
us  to  repentance,  when  we  consider  what  a  good  land  we  came 
from,  what  good  lawes  and  government  we  have  left,  to  make 
experiments  of  governing  our  selves  here  by  new  wayes,  where¬ 
in  (like  young  Physitians)  of  necessity  we  must  hurt  and  spoile 
one  another  a  great  while,  before  we  come  to  such  a  setled 
Common-wealth,  or  Church-government,  as  is  in  England” 

(p.  68). 

Recognizing  the  experimental  character  of  New  England 
government  and  ways,  Lechford  had  become  dissatisfied  with 
them  some  time  before  he  returned  to  England.  When  the 
ministers  proposed  to  the  General  Court  certain  laws,  he  gave 
negative  advice  with  respect  to  two  proposals.  These  were 
enactments  favorable  to  conversion  of  the  natives  and  con¬ 
trolling  the  organization  of  new  churches  (pp.  31-35).  At  an¬ 
other  time  the  ministers  drafted  a  code  of  laws  that  Lechford 
believed  smelled  of  Hebraic  law,  and  opposed  (p.  27). 

His  attitudes  came  down  to  two  beliefs:  (1)  that  because  the 
ecclesiastical  organization  in  New  England  was  based  upon 
the  essential  independence  of  each  congregation,  it  was  in¬ 
ferior  to  that  of  England,  with  its  domination  by  bishops;  (2) 
that  the  ministers  had  too  much  influence  in  civil  government. 
He  doubted  the  wisdom  of  settling  questions  by  popular  vote 
in  either  church  or  state  (p.  57).  He  even  questioned  whether 
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popular  elections  did  not  expose  the  commonwealth  to  danger 
(p.  65).  He  was  distinctly  in  favor  of  monarchy  and  bishops. 
“Some  electorie  ways,”  he  wrote,  “tend  to  the  overthrow  of 
Kingdomes.”  (p.  71). 

As  to  the  supposed  interference  of  the  ministers,  he  wrote 
that  they  advised  the  making  of  laws,  especially  ecclesiastical, 
that  they  attended  courts  regularly  and  gave  advice  as  to  special 
crimes  and  causes;  and  had  a  hand  in  the  framing  of  laws 
(P-  25). 

Ever  since,  there  has  been  a  tendency  to  overstate  the  part 
of  the  ministers  in  New  England  government  and  thus  to 
make  it  seem  that  the  government  of  Massachusetts  Bay  in 
the  seventeenth  century  was  a  strictly  theocratic  one.  Lech- 
ford’s  writing  was  that  of  a  contemporary  and  largely  unfavor¬ 
able  critic.  It  comes  to  little,  if  anything,  more  than  that  (1) 
the  ministers  were  naturally  and  properly  interested  in  laws, 
particularly  in  laws  that  affected  their  churches;  (2)  that  in  a 
few  instances  they  helped  in  the  drafting  of  legislation,  which 
was  understandable  in  view  of  their  generally  superior  educa¬ 
tion;  (3)  that  they  were  permitted  in  some  cases  not  defined 
by  Lechford,  to  give  advice  in  court.  Yet  there  is  evidence  that 
in  some  matters  having  to  do  with  legislation,  the  ministers 
themselves  were  much  divided. 

Emory  Washburn’s  Sketches  of  the  Judicial  History  of 
Massachusetts  (1848)  warned  that  Chalmers  should  be  taken 
with  allowance  when  he  said  that  the  colonists  thought  that 
the  laws  of  England  did  not  bind  them  as  a  godly  people,  and 
that  they  almost  literally  adopted  the  Hebraic  system  of  laws 
(p.  49).  Of  course  Chalmers  was  pretty  misleading.  The  He¬ 
braic  system  was  not  to  be  found  merely  in  New  England, 
under  the  Puritan  influence.  Hebraic  sins  were  punished  in 
practically  all  of  the  colonies.  They  were  pretty  generally  pun¬ 
ished  by  the  laws  of  England.  That  did  not  make  those  other 
governments  theocratic  in  the  sense  that  the  church  controlled 
the  civil  government.  If  any  primary  distinction  were  to  be 
made  between  Old  England  and  New  England  in  this  respect, 
it  would  be  that  Old  England  was  given  to  the  establishment 
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under  law  of  one  type  of  Christian  church,  while  the  Massa¬ 
chusetts  hope  rested  upon  the  Congregational  churches  being 
particularly  favored.  In  England  the  established  church  was 
hierarchical;  in  Massachusetts  the  theory  was  that  each  con¬ 
gregation  had  democratically  controlled  independence.  That 
in  the  end  must  tend  to  a  denial  of  an  established  church  un¬ 
der  control  of  civil  law. 

Washburn  himself  was  somewhat  misled  into  writing  of  the 
“direct  interference  of  the  clergy  in  the  legislation”  of  the  Bay. 
He  gave  no  specific  examples  other  than  of  the  sort  that  Lech- 
ford  referred  to  in  general  terms.  Washburn  cited  cases  where 
the  General  Court  asked  the  advice  of  the  clergy  as  to  the 
substance  of  laws  or  their  drafting,  and  to  political  sermons 
(pp.  15,  18-19,  20-22).  In  cases  where  Lechford  had  written  of 
the  clergy  volunteering  to  ask  the  General  Court  to  pass  a 
particular  law,  they  were  doing  no  more  than  what  would  now 
be  permitted  under  the  right  of  petition.  Of  course  the  early 
clergy  of  New  England,  as  men  of  superior  learning,  exercised 
a  natural  influence.  But  it  seems  difficult  to  establish  that, 
aside  from  such  influence,  the  clergy  had  any  such  power  in 
legislation  as  to  show  that  they  exercised  control  of  the  state  in 
the  interest  of  themselves  or  of  their  churches.  Nor,  in  New 
Hampshire,  has  any  evidence  been  found  to  sustain  the  theory 
that  the  ministers  in  any  sense  controlled  the  actions  of  the 
courts.  They  could  be  met  always  by  the  hard,  tough  thinking 
of  the  judges. 

It  may  be  admitted  that  the  Puritan  hope,  in  the  early  years 
of  the  seventeenth  century  was  that  their  churches  in  New 
England  should  have  the  protection  of  the  state.  So  far,  their 
thinking  was  not  unlike  that  of  the  bishops  as  to  the  civil  law 
of  England.  But  the  Puritan  thinking  was  unique  in  its  ger¬ 
minating  notion  that  civil  government  rested  upon  the  consent 
of  the  governed.  They  probably  thought  that  the  germ  was 
no  more  than  consent  of  the  religiously  elect.  But  the  germ 
had  startling  powers  not  at  first  apprehended.  It  developed  a 
tendency  towards  a  more  radical  governmental  theory  that 
matured  earlier  on  this  side  of  the  ocean  than  on  the  other, 
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though  the  tendency  did  not  become  recognizable  on  this  side 
until  towards  the  close  of  the  seventeenth  century,  and  could 
not  become  operative  until  long  after. 
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L  Laws  of  New  Hampshire,  10  vols.,  v.  p.,  1904-1922. 

Lib  Liberties  of  Massachusetts  Colonie,  appearing  in  LM 
1660. 

LM  1660  Colonial  Laws  of  Massachusetts  (1660),  Boston,  1889. 

LM  1672  Colonial  Laws  of  Massachusetts  (1672),  Boston,  1887. 

MB  Minute  Book  of  Quarter  Sessions  and  Common 
Pleas,  1692-1704,  MS,  State  Archives,  New  Hamp¬ 
shire  Historical  Society. 

MBS  Minute  Book,  Superiour  Court,  1699-1738,  MS,  State 
Archives,  New  Hampshire  Historical  Society. 
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Judicial  Beginnings  in  New  Hampshire 


Mod  Modern  Reports  (English). 

NH  The  New  Hampshire  Reports ,  Judicial  Decisions,  99 
vols.,  v.  p.,  1809-1955. 

NHD  New  Hampshire  Documents  in  the  British  Archives, 
1620-1716,  MS,  16  vols.,  in  New  Hampshire  Histori¬ 
cal  Society. 

NHR  New  Hampshire  Records,  MS,  State  Archives,  New 
Hampshire  Historical  Society.  NHR-A  means  vol¬ 
ume  A. 

PC  Records  of  the  President  and  Council  of  New  Hamp¬ 

shire,  Charles  Deane,  ed.,  from  the  original  MS  by 
Elias  Stileman,  Secretary,  January-December,  1680, 
in  Massachusetts  Historical  Society,  Boston,  1878.  (A 
copy  in  the  English  Archives  differs  in  some  respects 
from  this  copy.  A  transcript  of  the  English  copy  is  in 
VP,  Report  No.  2,  25). 

PD  Province  Deeds,  MS,  State  Archives,  New  Hampshire 
Historical  Society,  containing  the  early  court  records. 

PM  Pollock  &  Maitland,  The  History  of  English  Law,  2d 
ed.,  Boston,  1899. 

PP  Provincial  Papers  (of  New  Hampshire).  10  vols., 

v.  p.,  1867-1877. 

PR  Rockingham  Probate  Records,  MS,  State  Archives, 
New  Hampshire  Historical  Society. 

PTR  Portsmouth  Town  Records,  MS.  References  are  to 
the  photostatic  copy  in  New  Hampshire  State  Li¬ 
brary. 

RCA  Records  of  Court  of  Appeals,  MS,  State  Archives, 
New  Hampshire  Historical  Society. 

RF  Records  and  Files  of  the  Quarterly  Courts  of  Essex 

County,  Massachusetts,  8  vols.,  Salem,  1911-1921. 

RMB  Records  of  the  Colony  of  the  Massachusetts  Bay, 
5  vols.,  one  in  two  parts. 

Salk  Salkeld’s  Reports  (English). 
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SP  State  Papers  (of  New  Hampshire),  supplementing 

PP,  30  vols.,v.p.,  1882-1941. 

SW  J°hn  Winthrop,  History  of  Massachusetts,  Savage’s 
first  ed.,  2  vols.,  Boston,  1825-1826. 

TL  Note-Book  Kept  by  Thomas  Lechford,  Esq.,  Lawyer, 
in  Boston,  Massachusetts  Bay,  from  June  27 ,  1638,  to 
July  29,  1641,  Cambridge,  1885  (Vol.  1,  Transac¬ 
tions  ....  American  Antiquarian  Society). 

VP  Vaughan  Papers,  MS,  New  Hampshire  Historical  So¬ 

ciety,  being  transcripts  and  notes  from  English  Ar¬ 
chives  relative  to  the  Vaughan  family,  made  by 
T.  W.  Hancock,  comprising  Report  No.  1,  Report 
No.  2,  and  miscellaneous  papers. 

Wa  Emory  Washburn,  Sketches  of  the  Judicial  History 
of  Massachusetts,  Boston,  1848. 

We  Weare  Papers,  MS,  14  vols..  State  Archives,  New 
Hampshire  Historical  Society. 

Wi  John  Henry  Wigmore,  A  Treatise  on  ...  .  Evidence, 

Boston,  1940.  References  are  to  section  numbers. 


Figures  preceding  initials  represent  the  volume  in 
cases  where  there  is  more  than  one  volume  (or  re¬ 
port  in  the  case  of  Vaughan  Papers).  Figures  after 
initials  represent  the  page  number.  Thus  5  PD  1 
refers  to  the  fifth  volume  of  Province  Deeds,  page  1. 
But  following  figures  in  the  case  of  Wigmore  refer  to 
sections. 


Abatement 
Account  books, 
see  Shop  book  rule 
Actions,  entry  and  fee  43 

forms  92-96 

Administrative  jurisdiction  163-167 

Admiralty  138,  161 

Adultery  108 

Aliens,  judgments  against  91 

rights  to  access  to  courts  73 

In  Dover  Town  Court  4,  5 
Allen,  Gov.  Samuel,  1692-1699 
commission  published  40 

purchases  Mason’s  claim  228 

searches  for  judgments  229-230 
sues  on  the  claim  230-234 

suits  by  his  son  Thomas  234 
Allen  v.  Waldron  51,  234 

Amendments,  see  Pleading 
Andros,  Gov.  Sir  Edmund, 

1686-1689 

takes  over  government  38 

turned  out  39 

“Appeal,”  in  general  110-115 

from  Dover  Town  Court  6 

from  Court  of  Associates  19-20 


under  Dudley 

37 

under  Andros 

38 

under  Allen 

41 

under  Bellomont 

42 

reasons  for 

67,  97-98 

costs  upon  lost  third  trial  98-99 

“appeals”  to  London 

205,  220- 
221,  223 

procedure 

96-97 

Appearance,  entry 

5 

default 

75,  77 

Apprentice,  runaway 

104,  128 

enticement  of 

104 

captive  Indian  boys 

121 

guardians’  duty 

155 

Arbitration 

in  Dover  Town  Court 

5 

generally 

54 

Argument  to  jury 

86 

Attachment 

of  real  estate  63,  64  (2),  66 

of  personalty 

63,  65 

of  body  63,  64,  66 

time  limitation  66 

Attorney,  generally  55-58 

in  criminal  cases  58-60 

taxable  fees  57 

Attorney  General  59-60 


see  also  Indictment 
Information 

Barefoote,  Walter,  litigant  64,  66, 
67,  74,  87,  92 n,  96 n,  99 
customs  agent  140,  141,  142,  143 
justice  of  the  peace  105 

ordinary  160 

judge  35,  38,  135,  171,  176,  181, 

205 

deputy  governor  223,  225 

deed  from  Mason  25 

Wadleigh  litigation  135,  180,  205, 

206,  220,  221 
assaulted  by  Andrew  Wiggin  122 
—  by  Thomas  Wiggin,  Jr.  225 
saves  three  Quaker  women  121 
death  226n 

Bastardy  18,  45,  124-125,  130 

Bellomont,  Earl  of, 

Governor,  1699 

commission  published  40 

reformed  courts  232-233 

Bill  of  exchange,  see  Note 
Blasphemy  126 

Bond 

appearance  of  party  36,  63,  64,  66 
appearance,  crime  103,  104,  109 
for  continuance,  crime  110 

on  presentment  17,  19,  43,  107 
peace  bond  36,  45,  105-106,  122, 

126,  127,  162 
to  appear  as  witness  105 

to  accept  finding  on 
arbitration  5,  54 

to  prosecute  “appeal”  97 

see  also  Recognizance 

Certiorari  41,  42 

Chancery,  Court  of,  1682-1686  36 

High  Court  of,  1692-1699  41,  42 
common-law  chancer  of 


Index 

71,  72 
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Index 


forfeitures 

42 

see  also  Equity 

Chamberlain,  Richard 

province  secretary 

61 

clerk  (prothonotary) 

61-62 

legal  draftsman 

70,  105 

judge 

176 

Civil  procedure 

see  “Appeal” 

Appearance 

Arbitration 

Argument  to  jury 

Attorneys 

Commissioners 

(small  causes) 

Constable 

Continuance 

Costs 

Depositions 

Entry 

Evidence 

Executions 

Foreign  attachment 

Instructions  to  jury 

Judgment 

Jury  trial 

Justice  of  the  peace 

Nonsuit 

References 

Rules  of  court 

Rulings  of  law 

Search  warrant 

Special  verdicts 

Specification 

Summons 

Subpoena 

Trial  jury 

Trustee  process 

Venue 

Verdict 

View 

Witnesses 

Writ 

Civil  process,  issue  and  service  63-66 

Clerk  of  Court 

61-62 

Colcord,  Edward,  litigant 

3,  4(2), 

21,  63,  76,  89,  89n 

in  contempt 

44,  45 

perjured 

44 

domestic  troubles  162 

commissioner  13 

deposition  (Mason  claim)  185 

Commissioner  to  end  small  causes 
in  Portsmouth  8 

in  Hampton  9 

generally  21-22,  123 

binding  over  22 

taking  depositions  22,  104 

Commissioner,  royal,  1665  23-24 

Constable  61 

Contempt  of  court 

Exeter  Town  Court  8 

before  commissioner  22 

in  county  court  43-47 

resisting  service  217 

Continuance  77 

Costs,  in  town  court  6 

abatement  77 

amount  75-77 

“appeal”  98-99 

criminal  cases  106,  127,  130 
for  continuance  76 

default  73 

entry  43,  75 

non-entry  43,  75 

nonsuit  73 

payable  in  goods  55 

security  for,  by  attorney  77 

alien  76 

a  cheat  76 

in  Mason’s  suits  210 

County 

division  of  province  to  1680  13 

Norfolk  13 

Dover  and  Portsmouth 

(Pascataqua)  14 

Courts 

Dover,  Portsmouth,  Exeter  3-9 


County  Court  under  Union  12-16 
Court  of  Appeals,  under  Cutt  99 
under  Dudley  37 
Court  of  Associates,  Union  16-21 
Commissioners  Court,  Union 
(see  Probate) 

Commissioner  to  End  Small 
Causes  21-22 

Court  of  Common  Pleas  41 
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Court  of  General  Sessions  37,  38- 

39 

Court  of  General  Sessions  of 
the  Peace  42 

Court  of  Pleas  35,  37,  38 

Quarter  Court  33 

Quarter  Sessions  36 

Quarter  Court  of  Sessions  41 
Quarterly  Courts,  Reunion  39-40 
Inferiour  Court  of  Common 
Pleas  42 

Superiour  Court  of  Judicature 

38,  42 

Supreme  Court  of  Judicature  41 
see  also  Chancery 

Justice  of  the  Peace 
Cow,  value  in  1640  5 

Cranfield,  Lt.  Gov.  Edward 
arrival  144,  204 

sets  up  courts  146-147 

courts  generally  35-36 

summons  specified  jurors  147 
verdicts  by  threat  147 

acts  as  ordinary  160 

dissolves  Assembly  168,  169n 

Gove  rebellion  168-170 

hatred  of  Portsmouth  church  135, 
136,  145,  146,  147,  169n 
prosecutes  Rev.  Joshua 
Moodey  170-173 

persecutes  William  Vaughan  173- 

178 

lays  illegal  taxes  178-180 

takes  mortgage  from  Mason  208, 

222 

exceeds  his  commission  206-207 
is  resisted  180-182,  216-217,  221- 

222 

Randolph’s  opinion  205,  222 

rebuked  by  London  222-223 
leaves  New  Hampshire  223 

Crimes,  adultery  108 

apprentice  runaway  114 

assault  108,  109,  112,  113,  114, 

122  (5) 

capital  crimes  102,  103 

defective  fence  107 

defective  highway  107,  129 

disorderly  house  108 


“distraining”  animals  129 

drunkenness  18,  104,  123-124,  129 
failure  to  attend  church  18,  45 
failure  by  town  want  of 

just  weights  and  measures  107 
pound  129-130 

qualified  school  teacher  129-130 
safe  bridge  109 

schoolhouse  129 

felling  timber  107 

fornication  108,  112 

fouling  well  115-116 

homicide  105-106 

indecent  conduct  102 

Indian  rights  (breach  of)  8 
jurisdiction  of  crimes  102-104 
liquor,  illegal  sale  107-108,  111, 

123 

lying  45 

medical  practice,  unlicensed  131 
passing  counterfeit  money  112 
scandalous  talk  about  officials  47- 

48,  105 

slander  17 

swearing  108 

theft  19,  109,  111,  113 

see  also  Blasphemy 
Perjury 
Suicide 
Criminal  procedure 

“appeal”  from  justice  of  the 
peace  104 

attorney  for  defendant  58-59 
depositions  104 

summons  104,  109-110 

typical  trial  58-59 

see  also  Bond, 

for  appearance 
to  keep  the  peace 
Commissioner 
Deposition 
Evidence 
Grand  jury 
Hue  and  Cry 
Indictment 
Information 
Justice  of  the  peace 
Penalties 
Presentments 
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Index 


Reformation 
Rumor  mongers 
Search  warrant 
Standing  mute 
Subpoena 
Suicide 
Trial  jury 
Warrant  for  arrest 
Witnesses — 
confrontation 


Cross  examination  80,  85 

Customs  cases,  generally  138-151 

the  Providence  139-140 

the  ludustry  140 

Severit’s  claim  140 

the  Ann  141-142 

the  Gift  of  God  142-144,  145 

the  George  146-148 

the  Massachusetts  148 

the  Diligence  148,  223 

Council  seizes  power  140-144 

petition  for  free  port  141 

cases  1692-1700  149-151 

Cutt,  President  John 

charged  with  engrossing  land  24 

named  President  31 

judge  33 

death  199 

Declaration  errors  on  “appeal”  42 
Depositions 

taken  ex  parte  at  first  80 

generally  80-81,  84-86 

rules  for  taking  80,  84,  85-86 
filing  80,  85 

signing  84,  85 

read  to  jury  59,  86 

passed  to  jury  80,  86 

notice  of  taking  85,  86 

in  perpetual  memory  86 

in  criminal  cases  104 

Divorce  162-163 

Dover  Town  Court  3-7 

Dow,  Henry,  marshal  60 

sworn  attorney  56,  57 

judge  56 


presentment  drawn  by  him  108 
drew  Thomas  Webster’s  plea  218- 

219 


committed  by  Henry  Roby  173 


sued  by  Allens  231,  233 

Dudley,  Gov.  Joseph,  1686 

judge  under  the  Union  68 

courts  in  1686  37-38 

judicial  reforms  68,  85 

Entry  under  the  Union 
limitation  75 

fees  75 

special  fees  76 

Equity 

chancering  of  forfeitures  134 
relief  on  ground  of  duress  134 
temporary  injunction  134-135 
staying  proceedings  at  law  135- 

136 

relief  from  default  136-137 

relief  from  judgment  136 

felling  timber  enjoined  135,  200 
Evidence,  in  general  79-86 


no  rule  against  hearsay  79,  81,  84, 

120 

see  also  Cross  Examination 
Depositions 
Shop  book  rule 
View 

Executions 

earliest  example,  appraisal  5 


stay  of  91-92 

against  the  body  91 

Exeter  Town  Court  8-9 

Expenses,  judgment  for  76 

Extradition  115 

False  arrest  67-68 

Fence-breaking  129 

Fisherman’s  wage  65 

Foreign  attachment  64 

Fornication  124-126 

General  Assembly,  under  Cutt  34 
dissolved  by  Cranfield  168,  169n 
from  1692  to  1700  40,  42 

Gove,  Edward,  his  rebellion  168 
trial  169 

sentence  169-170 

imprisonment  in  the  Tower  170 
pardon  170 
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Grand  Jury 

in  Exeter  Town  Court  8 

how  chosen  51-52,  53 

term  of  service  53 

procedure  58-59,  106-110 

charge  to  110 

see  also  Indictment 
Information 
Presentment 


Habeas  Corpus 

for  removal  on  “appeal”  41 
disused  for  that  purpose  42 
for  release  from  custody  177-178 
Hampton,  always  under 

Massachusetts  to  1679  9 

Hearsay,  see  Evidence 
Highways,  towns  penalized  if 
impassable  107,  129 

Hilton,  Edward,  petition  for 

Union  with  Maine  25 

residence  193 

his  patent  (Dover)  187,  190,  193 


judge 

12(2),  17 

Homicide 

105,  106(2) 

Hue  and  Cry 

113 

Indians 

rights  at  Exeter  r 

espected  8 

captive  youths  apprenticed  121 

slavery 

121 

Indictment 

58,  106 

Information 

110-111 

Instruction  to  Jury 

86,  90 

Judgment 

by  confession 

75,  77  (2),  90 

by  default 

75-76 

against  absentees 

91 

in  slander  cases 

93 

Jurisdiction,  denied  to  Mason  30 

denied  to  Massachusetts  30 


Jury  trial 

in  Dover  Town  Court  6  (2) 
in  Exeter  Town  Court  8 

right  to  in  common-law 

proceedings  55 

demand  for  111 

waiver  of  17-18,54,55,111-112 


no  right  in  probate  and 

administrative  cases  55 

before  justices  of  the  peace 
(Allen)  40-41 

Justices  of  the  Peace,  in  general  123 
appeared  under  Cranfield  36,  104 
under  Dudley  38 

under  Andros  39 

under  Reunion  40 

under  Allen  40-41 

under  Bellomont  42 


Laconia  Patent,  name  misapplied  7 
Larceny,  see  Theft 
Lechford,  Thomas,  attorney  for 
New  Hampshire  parties  9-10 
acted  for  the  Bay  re  the  Union  10 
see  also  Appendix  B 
Lying  126-127 

Marshal  60 

Martyn,  Richard,  councillor  31,  144 
treasurer  135 

cast  as  such  135-136 

petition  for  relief  135-136,  223, 

224 

takes  ship  entries  141,  146 

commissioner  113 

judge  31,35,39-40,235(2) 
Mason,  Capt.  John,  reputed 

owner  of  New  Hampshire  22 
died  1635  24 


Mason,  John  Tufton,  son  of 

Robert,  sheriff  6 1 

Mason,  Joseph,  agent  for  Ann 

Mason  26,  27,  190-192 

Mason,  Robert,  grandson  of 


Capt.  John 

born  Robert  Tufton  26 

devisee  of  Capt.  John  22 

changes  name  to  Mason  26 

deed  to  Barefoote  25 


statement  of  his  claim  26-27,  183- 

185 

contrary  evidence  185-194,  201 
question  of  limitation  194-197, 

233 

arrival  in  New  Hampshire  197 
first  return  to  England  201 

mortgages  claim  to  Cranfield  208 
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second  arrival — with  Cranfield 

204 

controversy  in  Cutt’s  time  196-200 
grant  to  George  Walton  202 
controversy  under  Cranfield  206- 

208 

his  suits  208-221 

second  return  to  England  226 
justice  of  the  peace  104-105 
judge  37,  176 

chancellor  135-137 

councillor  144,  226 

death  after  third  arrival  226 
Mason,  Robert  Tufton,  son  of 
Robert 

attorney  general  60,  111 

judge  235 

Massachusetts 

local  attitude  towards  32-33,  138 

influence  on  New  Hampshire 
law  23 

see  also  Union 

Reunion 

Moodey,  Rev.  Joshua 

charged  with  engrossing  land  24 
advises  Waldron  31 

hated  by  Cranfield  135-136,  169n 
imprisoned  170-173 

slandered  48,  127-128 

New  England  money  70 

New  trials  by  legislative  act  101 
Nicolls,  Richard 

royal  commissioner  23 

agent  of  Robert  Mason  23,  25 
Nonsuit,  in  general  5,  43,  70 

for  non-appearance  75 

mis-entry  75 

non-entry  75 

voluntary  75 

none  for  circumstantial  error  70, 

72 

Note  (promissory) 

payable  in  goods  4,  87,  88  (2) 
treated  like  bill  of  exchange  87, 

88,  89 

Oath,  by  raising  hand  32 

on  the  Book  36,  85,  145 


Partridge,  Lt.  Gov.  William  40 
Penalties,  acknowledgment  44,  46, 

122,  123,  128 
admonition  122,  129,  130 

disability  to  testify  (for  lying) 

127,  130 

fine  18(2),  45,  46,  122,  123(2), 
124,  125,  126,  127  (2),  129,  130 
gagging  (for  swearing)  126 

hanging  (symbolic)  124 

hanging,  drawing  and 

quartering  169-170 

marriage  (fornication)  124 

pillory  130 

prison  45,  128 

standing  in  public  place  123,  125 

stocks  44  (2) 

whipping  45(2),  55,  122,  124(3), 
125(2),  128,  130(3) 
fines  taken  out  of  court  130 
remission  of  penalty  45(2),  46 
Perjury  44,  130 

Pickering,  John,  lay  attorney  55 
sworn  attorney  56 

cleared  of  contempt  45 

attorney  general  60 

charged  with  theft  130 

concealed  court  records  228-230 
Pleading,  declaration  63n,  66-69 
amendments  70-71 

misnomer  69 

pleas  67,  69 

dilatory  pleas  71,  72 

Population  of  New  Hampshire 
in  1648  xvira 

in  1683  169n 

Portsmouth  and  Dover  50 

Portsmouth  Town  Court  7-8 

Presentments 

generally  17-19,  43,  108-110 
on  suspicion  19,  107 

on  common  fame  107,  110 

Probate  practice 

in  Dover  Town  Court  152-153 
under  the  Union  153-159 

under  Cutt  159^160 

under  Dudley- Andros  160-161 
during  the  Reunion  161 
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after  1692  161 

administrator  de  son  tort  160 
Provost  Marshal  60 

Quakers 

“vagabond”  missionaries  120-121 

Randolph,  Edward 
royal  agent  to  investigate  27 
his  report  27-29 

collector  of  customs  30 

arrives  in  Portsmouth  31 

secretary  under  Dudley  36-37 
his  customs  cases  138-149 

takes  Gove  to  London  170 

disapproves  Cranfield’s  acts  205 
deprecates  Mason’s  claim  222 
Recognizance  63-64,  110,  129 

Records  mutilated  or  lost  206,  209, 

228-230 

Recovery  by  defendant  6 

Reference  53 

Reformation  of  criminals 

attempted  113-115 

Reunion  with  Massachusetts  39-40 
Res  judicata  79 

Revolution  of  1689  39 

Roby,  Henry,  lay  attorney  55 

taverner  119,  120 

justice  of  the  peace  173 

judge  141,  176 

Rules  of  court  43 

Rulings  of  law  79,  82,  86-88 

Rumor  mongers  punished  126-127 

Search  warrant  36,  105 

Sentence,  indeterminate  114 

suspended  114 

Shapleigh,  Nicholas 

agent  of  Mason  25,  26,  205 
Sheriff  60-61 

Shop  book  rule  81-84,  85,  86 

Slander,  civil  5,  48,  68,  92,  93-95 
criminal  17,  22,  48(2),  127-128, 

130 

Special  verdict  82,  86-88 

Specifications  69 

Specific  relief  4,  6,  21-22,  91,  100, 

130 

Standing  mute  54 


Stileman,  Elias 

clerk  of  court  16, 

38,  63n2 

judge  16,  32,  33, 

113,  235 

councillor 

32 
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33 

collector  of  customs  141, 

142,  143 

commander  of  fort 

148 

charged  with  engrossment  24 

contribution  exacted 
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Cranfield  will  not  hear  him  207 

answer  to  Mason’s  claim 

218 

Subpoena,  in  general  79,  85,  104 

blank  forms 

216 

Suicide 

132-133 

Summons,  early  civil  suit 

5 

service  on  person  or  at  abode  66 

time  of  service 

66 

on  witnesses 

79,  85 

Testimony,  written 

80 

by  parties 

81-84 

see  also  Deposition 

Thomson,  David 

temporary  settlement,  1623  7 

his  house 

186,  187 

Trial  jury 

number  summoned  during 

Union 

49,  52 

how  chosen 

49-52 

talesmen 

50,  52 

property  qualifications 

52 

oath 

52 

pay 

50 

waiver  of  full  box 

50 

challenge 

50-52 

standing  foreman 

49 

verdict  written 

50 

verdict  rejected 

59 

special  verdicts 

86-88 

attaint  of  jury 

90 

specific  jurors  pricked,  late 

years 

147,  169 

special  fees 

231 

Trustee  process 

64-65 

Tufton,  John 

see  Mason,  John  Tufton 

Tufton,  Robert 
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Union  with  Massachusetts  May 


preliminaries,  1639 

11 

effected,  1641 

11 

dissolution 

22 

affected  by  Mason’s  claim 
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effect  on  local  law 

23 

see  also  Massachusetts 

Usher,  Lt.  Gov.  John,  1692-1696 

dispute  with  Partridge 

40 

ordinary 
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judge 

38 

searches  for  records 

229-230 

Cranfield  refuses  to  hear  him  207 
sued  by  Mason  208 
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judge  13,  15,  16,  17,  31,  33,  38, 
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Waldron,  Richard  III 

attorney  for  James  Randall  231 
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Warrant  for  arrest  104(2) 
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Vaughan,  William 
councillor  31,  32,  145,  173 

put  under  contribution  136 
supposed  republican  ideas  176 
persecuted  by  Cranfield  173-178 


case  of  the  Diligence  148-149 

sued  by  Mason  173,  210 

convicted  of  assault  176 

“appeal”  to  London  223-224 

active  to  procure  Reunion  39 
judge  33,  35,  39-40,  169 

chief  justice  176 
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Verdict,  rejected  89-92 

see  also  Special  verdict 
Trial  jury 
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Waldron,  Major  Richard 

councillor  31  (2),  144 

put  under  contribution  136 


charged  with  cutting  masts  26 
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Wiggin,  Capt.  Thomas 

arrival  at  Dover  3 

probable  chief  of  Dover  Court  3 
assistant,  Pascataqua  Court  12(2), 
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chief  justice  16 
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